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The Supreme Court of Illinois,{in deciding 
the case of Tilt v. The.People, has adminis- 
tered a telling blow to that class of State leg- 
islation which undertakes, in the guise of 
labor interests, to interfere with the right of 
private contract. The question involved was 
the constitutionality of the eight hour law of 
that State which provides, among other things, 
that no female should be employed in any 
factory or workshop more than eight hours 
in any one day or forty-eight hours in any 
one week. The court decided the statute to 
be unconstitutional, upon the ground, among 
others, that women as to contracts are on 
the same footing as men; that the section in 
question prohibits them from contracting as 
to their own labor and determining how many 
hours they may elect to work, and that such 
restrictions are an infringement on the rights 
of both employer and employee and are in 
conflict with the constitution. They hold 
that the right to labor or employ labor, and to 
make contracts in respect thereto upon such 
terms as may be agreed upon between the 
parties, is included in the constitutional guar- 
anty, citing Frorer v. People, 141 Ill. 171; 
State v. Loomis, 115 Mo. 307; State v. Good- 
willie, 33 W. Va. 179; Godcharles v. Wig- 
man, 113 Pa. St. 431; Braceville Coal Co. v. 
People, 147 Ill. 66 ; Com. v. Pearly, 155 Mass. 
117; Leep v. Ry. Co., 58 Ark. 407. The 
court disapproves of and criticises the decis- 
ion of the Supreme Judicial Court of Mas- 
sachusetts in Commonwealth v. Hamilton 
Manuf. Co., 120 Mass. 385, claiming that its 
reason in that case is ‘‘a begging of the ques- 
tion.”’ 

The court cites with approval the decision 
of the Supreme Court of Nebraska in Low v. 
Rees Printing Co., 59 N. W. Rep. 362, 
holding an eight hour law of that State un- 
constitutional, although it applied through- 
out the State to both sexes and classes of 
labor except agricultural and domestic. The 
opinion in the last named case is valuable be- 
cause of an erudite collation of previous au- 
thorities, rather than for originality of view 
or cogency of argument. The Supreme Court 
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of Colorado also, in a proceeding entitled Jn 
re Eight Hour Law, 39 Pac. Rep. 328, takes 
the same position as the courts of Illinois and 
Nebraska, both as regards the particular un- 
constitutionality of class legislation on the 
subject, and the unconstitutionality of an 
eight hour law of general application and 
force. 


The court takes the broad ground that the 
legislature has no power to prevent persons 
who are sui juris from making contracts to 
please themselves or generally to interfere 
with the freedom of contract between work- 
men and employer. It assumes that the 
right to labor or toemploy labor, or in genera! 
to make contracts in relation to labor, is a 
property right within the constitutional pro- 
vision referred to, and that a deprivation by 
an act of the legislature of the right to em- 
ploy or dispose of labor is a deprivation of 
property within the terms of the constitutional 
inhibition. Indeed, it takes the view that the 
right to contract is one of the most essential 
rights of persons, as indeed, it is perhaps the 
most widely exercised. It will be noticed 
that the provision in the law of 1893, which 
has been quoted above, simply prohibits 
women from working in factories or work- 
shops, and does not prohibit them from en- 
gaging in other classes of employment for 
periods beyond the limit of time set in the 
act. This is regarded by the court as a dis- 
crimination which the legislature had no 
power to make, which is in spirit antagonistic 
to the constitution, and which is therefore in- 
valid. 


It was contended, in behalf of the State, 
that the section referred to was in fact a 
sanitary provision and as such justifiable as 
an exercise of the police power of the State. 
The court, however, points out that while 
this power is broad and fer reaching yet acts 
purporting to be passed in pursuance of it 
must have some relation to the health, com- 
fort and safety of the people and must not 
arbitrarily invade the rights of persons or 
property under the guise of a police regula- 
tion which is not such in fact. Proceeding 
along these lines, the court declares that 
there is nothing in the title of the act to in- 
dicate that it is a sanitary measure, and that 
the mere fact that persons of a particular 











292 





CENTRAL LAW JOURNAL. 





No. 15 











sex are to be affected by it does not consti- 
tute the law a police measure, unless it is 
made apparent that the health and safety of 
the people require it. The court declares it 
can see no reasonable ground for fixing upon 
eight hours per day as the limit within which 
a@ woman can labor without injury. While 
deciding thus upon the provision affecting 
women as such, the court declares that it 
does not wish to be understood as holding 
that the fifth section of the law would be in- 
valid or void if it were limited in its terms to 
females who are minors, or under the age of 
maturity. The decision goes only to the 
length of holding that a general restriction 
upon the power of women to contract in re- 
lation to their labor without regard to their 
age is an unconstitutional exercise of the 
legislative power. 

And, we may be permittted to add, that 
the conclusion of the court if clearly correct 
and, we trust, will, with decisions of other 
courts lately pronounced, have a tendency to 
stop legislation of this character. 








NOTES OF RECENT DECISIONS. 


NEGLIGENCE — DancErous Premises—In- 
Jury TO Cuitp.—Two recent cases are val- 
uable on the subject of liability of owner of 
dangerous premises for injury to children, 
viz: Witte v. Stifel, Missouri, 28 S. W. Rep. 
891 and City of Pekin v. McMahon, Illinois, 
39 N. E. Rep. 484. In the Missouri case it 
appeared that plaintiff’s son, seven years old, 
went up to one of the cellar windows of a 
building in process of construction in a large 
city, which was about three feet from the 
street line, and tried to draw himself up by 
taking hold of a stone placed across the top 
of the window frame. The stone not being 
fastened, fell, and killed him. It was not 
shown that the owner of the building and the 
contractors knew of the dangerous position 
of the stone, or that children were in the 
habit of playing around the building. It was 
held, that plaintiff cannot recover, deceased 
having been a trespasser. The following is 
from the opinion of Burgess, J.: 

It may be conceded as a well settled proposition of 
law that, where no duty is owed, there is no liability. 
But there is another rule of law equally as well set- 


tled; that is, that he who owns property must so use it 
as not to unnecessarily injure others. That neither the 








defendants in this case, nor any of them, owed the 
deceased any duty, is very evident; the only question 
being, were they guilty of negligence in leaving the 
stone in the condition that it was in so near the pub- 
lic street, in the city, under the circumstances in 
proof, and, ifso, were they liable in an action for 
damages for the death of the deceased, occasioned by 
such negligence? It was not claimed that the plaint- 
iffs were guilty of any negligence in allowing the boy 
to go upon the street, or the lot where he met his 
death, at the time that he received the injury from 
the effects of which he, within 30 minutes thereafter, 
died. The deceased was not traveling along the 
street at the time of the accident, but had entered 
upon the lot upon which the house was being built, 
without invitation, voluntarily, and was at most a 
mere intruder. In Birge v. Gardiner, 19 Conn. 507, 
the defendant, who put a heavy gate on his own land, 
beside a passway which was used by children going 
to and from the public road, but left it fastened so 
carelessly that it fell upon achild between six and 
seven years of age, who placed his hands upon it and 
shook it in passing, was held to be liable for the in- 
jury. In Bransom’s Adm’r y. Labrot, 81 Ky. 638, de- 
fendants had possession and control of an unfenced 
lot in a city upon a public street on which they had 
stacked a large quantity of lumber in one large and 
irregular pile, knowing that children were in the 
habit of congregating there. The piling of the lumber 
was so negligently and badly done that as the dece- 
dent, an infant, was playing near it, one of the timbers 
fell upon him, and killed him; and it was held, upon 
demurrer to the petition, that defendants were prima 
facie liable. See, also, Earl v. Crouch, 61 Hun, 624, 6 
N. Y. Supp. 770. So, in Hydraulic Works Co. vy. Orr, 
83 Pa. St. 332, the defendant company was using a 
building as a factory in which several kinds of busi- 
ness were carried onin different stories, requiring 
the use of a hoisting apparatus above an inclined 
plane below, for the easy carriage of heavy articles 
of machinery, etc., into and out of the factory. Chil- 
dren were in the habit of going into the private 
grounds of defendants, and, with their knowledge, 
playing under the hoisting apparatus, which came 
down upon plaintiff’s son, six years of age, and in- 
jured him so that he died shortly thereafter; and it 
was held that the negligence of defendants was 4a 
question to properly be submitted to a jury. The 
cases cited are more favorable to the plaintiffs than 
any to which our attention has been called or that we 
have been able to find, but in all of them the object 
which caused the injury was a dangerous object left 
exposed without guard or attendant, in a place of 
public or common resort for children, whose natural 
instincts prompted them to meddle and play with it. 
These cases seem to reach the limit of liability. Be- 
sides, Hydraulic Works Co. v. Orr, was subsequently 
overruled in Gillespie v. McGowan, 100 Pa. St. 144, in 
which it is held that a child between seven and eight 
years of age may be a trespasser, and subject to the 
rules of law relating to trespassers. It is only in case 
of attractive machinery, or other objects similar in 
their effect, that children, when injured without fault 
or negligence on their part, are entitled to recover for 
personal injuries occasioned thereby, or, in case of 
their death, their legal representatives; and even then 
such right seems to be predicated on the fact that 
children were in the habit to resort to such places for 
play, with the knowledge of those in charge of such 
object or machinery. Railroad Co. v. Stout, 17 Wall. 
657, and cases of like character. 
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In the Illinois case it was held that where 
land in a thickly settled city is separated 
from adjoining streets only by fences which 
have large gaps in them, and has upon it a 
pit of deep water, on which are floating 
planks, and the owner is aware that the place 
is attractive to children of tender years, his 
failure to use reasonable care to drain such 
pit, or to keep children out of it, constitutes 
negligence as against children of tender years, 
even though they are technically trepassers, 
and that in an action by a father for the death 
of his infant son, the contributory negligence 
of the father may be shown in defense. The 
following is from the opinion of Magruder, 
Je: 


There is a conflict in the decisions upon this sub- 
ject, some courts holding in favor of the liability of 
the owner, and others ruling against it. Where the 
land of a private owner is in a thickly settled city, ad- 
jacent to a public street or alley, and he has upon it, 
or suffers to be upon it, dangerous machinery, or a 
dangerous pit or pond of water,or any other dan- 
gerous agency, ata point thereon near such public 
street or alley, of such a character as to be attractive 
to children of tender years, incapable of exercising 
ordinary care, and he is aware or has notice of its at- 
tractions for children of that class, we think that he is 
under obligations to use reasonable care to protect 
them from injury when coming upon said premises, 
even though they may be technical trespassers. To 
charge him with such an obligation under such cir- 
cumstances is merely toapply the well-known maxim, 
“Sic utere tuo ut alienum non laedas.’’ It is true as 
a general rule, that a party guilty of negligence is not 
liable if he does not owe the duty which he has neg- 
lected to the person claiming damages. Williams v. 
Railroad Co., 185 Ill, 491, 26 N. E. Rep. 661. But, al- 
though the private owner may owe no duty to an 
adult under the facts stated, the cases known as the 
“Turntable Cases” hold that such duty is due from 
him toa child of tender years. The leading one of 
the turntable cases is Railroad Co. v. Stout, 17 Wall. 
657. There the company was held liable in an action 
by achild about six yearsold, who had injured his 
foot while playing with a turntable belonging to the 
company, although it was contended that he wasa 
trespasser, and had received the injury because of his 
ewn negligence, and that the company owed him no 
duty; it appearing that the turntable was located 
upon the private grounds of the company, in a set- 
tlement of from 100 to 150 persons, about 80 rods 
from the depot, near two traveled roads, and was a 
dangerous machine, and was not guarded or fastened, 
and that a servant of the company had previously 
seen boys playing there, and had forbidden them to 
doso. And it was further held that the care and 
caution required of achild is according to his maturity 
and capacity, and is to be determined by the circum- 
Stances of each case; that the fact of the child being 
atechnical trespasser made no difference in his right 
of recovery; that the question of the defendant’s neg- 
ligence was one of the jury to determine; and that 
the jury were justified in believing that children 
Would probably resort to the turntable, and thatthe 
defendant should have anticipated their resort to it 





from the fact that several boys were at play there 
when the accident occurred, and had played there on 
other occasions within the observation and to the 
knowledge of defendant’s employees. To the same 
effect are the following cases: Keffee v. Railway Co., 
21 Minn. 207; Railway Co. v. Fitzsimmons, 22 Kan. 
686; Koons y. Railroad Co., 65 Mo. 592; Railway Co- 
v. Dunden, 37 Kan. 1,14 Pac. Rep. 501; Evanisch v- 
Railway Co., 57 Tex. 123; Ferguson v. Railway Co., 75 
Ga. 637, 77 Ga. 102; Railroad Co. v. Bell, 81 Ill. 76. In 
many, if not all, of the foregoing turntable cases, 
stress is laid upon the facts that the turntable was in 
a public or open and frequented place; and that it 
was dangerous, and left unfastened, and, when in 
motion, was attractive to children by reason of their 
love of motion “‘by other means their own locomo- 
tion;”? and that the servants of the railroad com- 
panies knew, or had reason to believe, that it was at- 
tractive to children, and that children were in the 
habit of playing on or aboutit. The doctrine of the 
cases is that the child cannot be regarded as a volun- 
tary trespasser, because he is induced to come upon 
the turntable by the defendant’s own conduct. “What 
an express invitation would be to an adult, the temp- 
tation of an attractive plaything is to a child of tender 
years.”” Keffe v. Railway Co., supra; Transit Co. v. 
Rourke, 10 Ill. App. 474. We are unable to see any 
substantial difference between the turntable cases 
and the case at bar. Here was a half block of ground 
in a populous city, bounded on two sides by public 
streets, and on the third side by a public alley, with 
an opening of some 40 feet in the fence, upon the 
street, on the south side, and an opening of equal di- 
mensions in the fence upon the alley onthe north 
side, with a causeway running from one opening to 
the other diagonally across the premises, inviting ap- 
proach, and actually used for passage by men and 
teams. Upon this half block was adangerous pond 
or pit, in which the water was always 5 or 6 feet deep, 
and sometimes 14 feet deep. Logs and timbers floated 
about in this pond, and boys had for sometime been 
in the habit of playing upon them inthe water. The 
city authorities had beed notified of its attractiveness 
to children, and of its dangerous character. They 
not only suffered the pond to remain undrained, but 
the fences around it to be broken down in some 
places, and to be actually removed in others. The 
deceased boy, Frank McMahon, is proven to have en- 
tered the premises at the opening in the fence on the 
alley. This opening was only 17 feet from the barn 
of Soady, where he dismounted from the wagon on 
which he had been riding. The place where he was 
seen playing in the water was only a few feet from 
this opening on the public alley. The love of motion, 
which attracts a child to play upon a revolving turn- 
table, will also attract him to experiment with a float- 
ing plank or log which he finds in a pond within his 
easy reach. The doctrine of the turntable cases is 
sustained by other cases where the injuries com- 
plained of were caused by agencies of a different 
character. Such are Mackey vy. City of Vicksburg, 64 
Miss. 777,2 South. Rep. 178; Birge v. Gardiner,19 Conn. 
507: Daley v. Railroad Co., 26 Conn. 591; Branson y. 
Labrot, 81 Ky. 638; Powers v. Harlow, 53 Mich. 507, 
19 N. W. Rep. 257; Hydraulic Works Co. v. Orr, 83 
Pa. St. 332; Whirley v. Whiteman, 1 Head, 610. 

There are very respectable authorities on the other 
side of the question here under consideration. Such 
are Gillespie v. McGowan, 100 Pa. St. 144; Hargreaves 
v. Deacon, 25 Mich. 1; Klix v. Nieman, 68 Wis. 271, 32 
N. W. Rep. 223; Schmidt vy. Distilling Co., 90 Mo. 284, 
15S. W. Rep. 865; Indianapolis v. Emmelman, 108 Ind. 
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530,9 N. E. Rep. 155; Clark v. City of Richmond, 83 
Va. 355,58. E. Rep. 369; Clark v. Manchester, 62 N. H. 
577; Frost v. Railroad Co., 64 N. H. 220, 9 Atl. Rep. 
790. Some of these cases are distinguishable from 
the case at bar. In the Pennsylvania case, a child 7 
years and ten months old fell into a well in the field 
of a private owner 100 feet from the public highway 
and 300 feet from the nearest house, and not concealed 
in any way so as to escape notice. The scene ofthe 
accident was at a comparatively remote point, and the 
court below had held that the plaintiff could not be 
guilty of contributory negligence as matter of law, in- 
stead of submitting the question tothe jury. More- 
over, the case is inconsistent with the ruling of the 
same court in the previous case of Hydraulic Works 
Co. v. Orr, supra. In the Michigan case, a child of 
tender years fell into a cistern on property “‘immedi- 
ately adjoining a highway;”’ and it is expressly said: 
‘*We express no opinion concerning cases where the 
nature of the business is such as to present peculiar 
attraction to children,” ete. So in the Missouri case 
it was expressly stated that the agency causing the 
accident was not shown by the evidence to be “‘at- 
tractive to children.’”?’ The Supreme Court of New 
Hampshire expressly repudiates the doctrine of the 
turntable cases. Such, also, seems to be the position 
ofthe court in the Wisconsin case. In the Indiana 
case, the excavation into which the child fell was in a 
shallow stream, which was part of a public street, 
and it was held that the city was liable for that rea- 
son; and, consequently, what was said as to excava- 
tions upon private property was not necessary to the 
decision of the case. It was said, however, that ‘‘who- 
ever does anything * * * immediately adjacent to a 
public street to attract children of the vicinity into 
danger, which they cannot appreciate, owes the duty 
of protecting them by suitably guarding the source of 
danger.” In the Virginia case, where the action was 
against the city of Richmond, the city was held not to 
be liable, because the child climbed up from the side- 
walk upon a brick wall, and fell into the area beyond 
it, thereby receiving the injuries complained of. But, 
whether the cases which hold to the rule of non-lia- 
bility under such facts as appear in this record can 
be clearly distinguished from the case at bar or not, 
we are not disposed to follow themin view of the au- 
thorities on the other side. Wedo not regard the 
case of Railroad Co. v. Bell, 81 Ill. 76, as opposing, 
but rather as indorsing, the doctrine of the turntable 
cases. That case was decided when this court so far 
considered questions of fact as to determine whether 
the verdict of a jury was contrary to the weight of 
the evidence or not; and we held that, “‘in view of the 
isolated portion in which the turntable was located, 
the proofs failto show that appellant was guilty of 
such want of care as could lawfully charge it with 
damages for this accident.’”? The question whether 
the defendant has or has not been guilty of negli- 
gence in case of such an accident upon his land toa 
child of tender years is forthe jury. Involved in this 
question is the further question whether or not the 
premises were sufliciently attractive to entice chil- 
dren into danger, and to suggest to the defendant 
the probability of the occurrence of such ac- 
cidents, and therefore such further question is 
also a matter to be determined by the jury. Mackey 
vy. City of Vicksburg, supra; Railroad Co. v. Stout, 
supra. The subject of the attractiveness of the prem- 
ises was submitted to the jury by the instructions 
given for the plaintiff in the case at bar. 








PARTNERSHIP CONTRACT — INTENTION oF 
ParTIES—HOLDING OUT AS PARTNER.—The 
Supreme Court of Florida in Webster y, 
Clark, decides some interesting questions of 
partnership. It is held that one who is not 
actually apartner, and who has no interest in 
the partnership, cannot, by reason of having 
held himself out to the world as a partner, 
be held liable as such on a contract made by 
the partnership with one who had no knowl- 
edge of the holding out. When one does not 
allow the public or individual dealers to be 
deceived by the appearance¢ of a partner- 
ship, the true test of whether a partnership 
does in fact exist between the parties is to be 
found in their intent as shown by the contract 
which they make, and names amount to noth- 
ing when the substance of the agreement 
shows them to be inapplicable. Where par- 
ties enter into a trade arrangement upon such 
a basis as that they have a community of in- 
terest in the capital stock engaged in the 
business, and also a community of interest in 
the profits resulting therefrom, the uniform 
rule is that they will be held to be partners 
in such a venture. Where the agreement 
under which a business arrangement is car- 
ried on, and which is claimed to be a part- 
nership, is in writing, and free from ambigu- 
ity or doubt, its legal effect must be deter- 
mined as a matter of law, and the intention 
of the parties gathered therefrom, but, if the 
terms employed leave the true meaning in 
doubt, the construction put upon the contract 
by the parties thereto may be looked to in 
determining its legal effect. Upon the law 
of the case the court uses the following lan- 
guage: 

As to partnership liability, it was formerly broadly 
laid down that every one who sharedin the profits 
of a trade or business ought also to bear his share of 
the losses, for the reason that, by taking a part of the 
profits, he takes a part of the fund ofthe business 
upon which the creditors had a right to rely for pay- 
ment. This was the rule announced in the case of 
Waugh v. Carver, 2 H. Bl. 285. In the application of 
this rule the courts began to add qualifications and to 
make distinctions that were not of easy application. 
It was said in some cases that a sharing in the profits, 
in order to render one liable as partner, must bea 
participation therein as principal; and the test ap- 
plied in other cases was that the party entitled toa 
part of profits was a partner if he had a lien thereon 
as against the private creditors of the other members 
of the firm. The question was very much discussed 
in England in the case of Cox vy. Hickman, 8 H. L. 
Cas. 268, and it seems to be generally conceded that 


this case modified materially the rule formerly an- 
nounced on the subject. It is said of this case that it 
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brought back the English law to the true rule. The 
facts, in brief, were that two merchants became em- 
barrassed, and assigned their partnership property to 
trustees, with direction and authority for them to 
carry on the business in a new name, and pay the net 
profits ratably among the creditors of the assignors, 
and, after the creditors were paid, the residue to go 
to the assignors. The creditors joined in the deed of 
assignment, and a majority of them had authority to 
make rules for the conduct of the business, or to end 
itifthey saw proper. Debts were contracted by the 
trustees in conducting the business under this man- 
agement, and it was held that the creditors were not 
liable as partners for the debts. Several opinions 
were rendered in the case, and those of the majority 
do not seem to rest upon the same grounds. It has 
been considered that the decision put the liability of 
one partner for acts of his copartner upon the doc- 
trine of the liability of a principal for the acts of his 
agent, the test of liability being in the fact that one 
has authorized the managers of the business to carry 
it on for him, and that, while the right to participate 
in the profits was cogent, it was not conclusive evi- 
dence that the business was carried on in part for the 
person receiving a part of the profits. There isfound 
in the books a great deal of discussion on the subject 
of partnership liability. The following authorities, 
among the many, contain a thorough review of the 
decisions on the ‘old rule,” asit is called, and the 
modifications thereof: Eastman vy. Clark, 53 N. H. 
276; Parchen y. Anderson, 5 Mont. 438; Smelting 
Company v. Smith, 13 R. I. 27; Culley v. Edwards, 44 
Ark. 428; Denny v. Cabot, 6 Metc. (Mass.) 82: Meehan 
vy. Valentine, 145 U. S. 611, 12 Sup. Ct. Rep. 972; 
Beecher vy. Bush, 45 Mich. 188, 7 N. W. Rep. 785. This 
court, in the case of Debos v. Hoover, 25 Fla. 720, 6 
South. Rep. 788, quoted with approval the definition 
of a partnership given by Judge Story, viz.: ‘‘Part- 
nership, often called ‘copartnership,’ is usually de- 
fined to be a voluntary contract between two or more 
competent persons to place their money, effects, labor, 
and skill, or some or all of them, in lawful commerce 
or business, with the understanding that there shall 
be a communion of the profits thereof between them.”’ 
Story, Part. (6th Ed.) §2. It seems that when Judge 
Story wrote his book on partnership he conceived the 
liability of one sought to be charged as a partner to 
rest upon the law of principal and agent, and his view 
is quoted with approval in one of the opinions deliy- 
ered in the case of Cox vy. Hickman. 

A reference to agency asa test of partnership has 
not, itseems, proven acorrect guide in many cases, 
as agency results from partnership, rather than part- 
nership from agency. It is said in Meehan y. Valen- 
tine, supra: “Suchatest seems to give a synonym, 
rather than a definition; another name for the con- 
clusion, rather than a statement of the premises from 
which the exclusion is to be drawn. Tosay thata 
person is liable as a partner, who stands in the rela- 
tion of principal to those by whom the business is 
actually carried on, adds nothing by way of precision, 
for the very idea of partnership includes the relation 
of principal and agent.” In thiscaseitis said: “The 
requisites ofa partnership are that the parties must 
have joined together to carry on a trade or adventure 
for their common benefit, each contributing property 
or services, and having a community of interest in 
the profits.” Judge Cooley says, for the court, in 
Beecher y. Bush, supra: ‘*That, in so far as the no- 
tion ever took hold of the judicial mind that the ques- 
tion of partnership or no partnership was to be set- 
tled by arbitrary tests, it was erroneous and mischiey- 





ous, and the proper corrective has been applied. Ex- 
cept when one allows the public or individual dealers 
to be deceived by the appearances of partnership 
when none exists, he is never to be charged as a part- 
ner, unless by contract, and with intent, he has formed 
a relation in which the elements of a partnership are 
tobe found.” The same view is announced in the re- 
cent English case of Mollwo v. Court of Wards, L. R. 
4P. C. 419. Andin section 49 of his work on Part- 
nership, Judge Story says: ‘In short, the true rule, 
ex @quo et bono, would seem to be that the agreement 
and intention of the parties themselves should govern 
all the cases. Ifthey intended a partnership in the 
capital stock, or in the profits, or in both, then, that 
the same rule should apply in favor of third persons, 
even if the agreement were unknown tothem. And, 
on the other hand, if no such partnership were in- 
tended between the parties, then, that there should 
be none as to third persons, unless where the parties 
had held themselves out as partners to the public, on 
their conduct operated as a fraud or deceit upon third 
persons.”’ 

Where the agreement under which a business ar- 
rangement is carried on, and which is claimed to be a 
partnership, isin writing, and free from ambiguity 
or doubt, its legal effect must be determined as a mat- 
ter of law, and the intention of the parties gathered 
therefrom. We quote the language of Judge Cooley 
in the case referred to as expressive of the correct 
iule: ‘“Itis nevertheless possible for parties to in- 
tend no partnership and yet form one. If they agree 
upon an arrangement which is a partnership in fact, 
it is of no importance that they call it something else, 
or that they even expressly declare that they are not 
to be partners. The law must declare what is the 
legal import of their agreements, and names go for 
nothing when the substance of the arrangement shows 
them to be inapplicable. But every doubtful case 
must be solved in favor of their intent; otherwise we 
should ‘carry the doctrine of constructive partnership 
so faras torender ita trap to the unwary.’” The 
last expression is quoted by him from Chancellor 
Kent in Post vy. Kimberly, 9 Johns. 470. The test of 
partnership, then, is to be found in the intent of the 
parties themselves, as shown by the contract which 
they make. Where parties enter into a trade arrange- 
ment upon such a basis as that they have a community 
of interest in the capital stock engaged in the business, 
and also a community of interest in the profits result- 
ing therefrom, the uniform rule is that they will be 
held to be partners in such a venture. Dame v. 
Kempster, 146 Mass. 454, 15 N. E. Rep. 927. On the 
other hand, it has always been held that an agent or 
servant, whose compensation is measured by the 
profits of a partneiship business, is not thereby made 
a partner. In Holmes vy. Corporation, 5 Gray, 58, it 
was held that a railroad corporation, by leasing a 
house owned by it to a party to be run as an hotel, 
the lessee to pay a certain sum annually, and half the 
net proceeds arising from keeping the house, and 
keep an account open for inspection by the corpora- 
tion, and have free passage over the railroad for him- 
self, and all persons employed in, and all articles used 
in carrying on, the hotel, did not thereby become 
partner in the hotel business. THe mere leasing of 
an hotel fora certain part of the net profits will not 
make the lessor a partner in the hotel business. This 
was decided in Beecher v. Bush, supra. Nor does 
the renting of a building for a saloon under an agree- 
ment to take half of the profits made out of the busi- 
ness done therein as rent make the renter a partner 
in the business. Thayer v. Augustine, 55 Mich. 187, 
20 N. W. Rep. 898. 
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ATTACHMENT IN ANOTHER STATE—ASSIGN- 
MENT FOR BENEFIT OF CRrEDITORS.—In Neu- 
felder v. North British & Mercantile Ins. Co., 
39 Pac. Rep. 110, it was held by the Supreme 
Court of Washington that an assignment for 
the benefit of creditors by a resident does not 
affect attachments levied against him in an- 
other State, though it dissolves under the 
statute attachments in the State where the 
assignment is made ; that a creditor of an in- 
solvent, who has levied an attachment against 
him in another State, does not waive his 
rights under the attachment by filing his 
claim with the insolvent’s assignee ; and that 
any amount recovered by such creditor in his 
suit against the insolvent will be deducted 
from the amount of his claim. The court 
says: 

From what we have stated it will be observed that 
the facts in this case are almost identical with those 
involved in the case of Neufelder v. Insurance Co., 6 
Wash. 336, 33 Pac. Rep. 870. In that case this court 
held that the California court acquired jurisdiction of 
the debt owing by the insurance company to Knox, 
and, having acquired jurisdiction, could enforce its 
payment by the garnishee. The appellant does not 
seek to have us reconsider our ruling in that case, but 
contends that this appeal presents for decision points 
not raised in the former case. The first and most 
material point made is that the trial court, in render- 
ing its judgment, overlooked one of the provisions of 
our insolvent law, to the injury of the appellant, or 
rather of the creditors in this State. The claim, more 
specifically stated, is that, inasmuch as, by virtue of 
our insolvent debtor’s act then in force, prior attach- 
ments were dissolved, in this State, by a general as- 
signment, the court should have held the law opera- 
tive to the same extent upon the California attach- 
ments, and permitted the action to proceed without 
any regard whatever to the proceedings in that State. 
The appellant’s contention is based upon the general 
proposition that the laws ofa State have no binding 
force beyond its territorial limits, and are only per- 
mitted to operate in other States upon the principle 
of comity, and when neither the State where the 
foreign law is sought to be applied nor its citizens 
would be injured by its application. We have no dis- 
position to dispute this proposition, for it may be said 
to be the statement of an elementary principle of law. 
Suth. St. Const. 12; Dunlap v. Rogers, 47 N. H. 287. 
But, while it is true that, if writs of attachment had 
been levied upon the property of Knox at the suit of 
creditors inthis State, they would have been dis- 
solved by his assignment by operation of law, it does 
not necessarily follow that the court erred in recog- 
nizing the California attachments as valid and bind- 
ing there. It is said by the learned author above 
cited (page 12) that the observance and recognition 
of foreign laws rest in comity and convenience, and 
in the aim of the law to adapt its remedies to the 
great ends of justice. And courts, in furtherance of 
justice, do recognize the validity of acts done under 
foreign laws which would not be valid if done in the 
jurisdiction of the forum, as will be hereafter shown. 
The learned counsel for the appellant cite the case of 
Upton vy. Hubbard, 28 Cona. 274, in support of their 








contention. It was there decided that if a debt due 
from a person domiciled in Connecticut to a person 
domiciled in Massachusetts is attached in Connecticut 
by a creditor of the payee, and the payee, between the 
levying of the attachment and the judgment entered 
thereon, makes an assignment, this assignment will 
not pass the debt as against the attachment creditor, 
even though by the laws of Massachusetts such an as- 
signment operates to dissolve prior attachments; and 
from this the conclusion is deduced by appellant that, 
in no event, will a court of one State give effect to the 
laws of another State which are not in harmony with 
its own. But, suppose the assignment in Massachu- 
setts had been made, in that case, prior to the levying 
of the attachment in Connecticut, what would then 
have been the decision of the court? It appears that 
this question has been answered by the same court, 
in accordance with the view hereinbefore indicated, 
in the later case of Clark v. Peat Co., 35 Conn. 303. In 
that case adebt due from a citizen of Connecticut to 
citizens of Massachusetts was attached by a citizen of 
the former State to whom the Massachusetts creditors 
were indebted. Before the attachment, the debt had 
been assigned, in good faith, by the Massachusetts 
creditors, to a citizen of Massachusetts. It seems that 
the assignment would not have been valid, under the 
law of Connecticut, for want of notice; yet the court 
held that, being good in Massachusetts, where made, 
it was goodin Connecticut, and passed the debt at- 
tached to the assignee. It can hardly be said that the 
court disregarded or overlooked the laws of Conne:ti- 
cut by giving effect to the assignment in Massachu- 
setts. It simply decided, in effect, that, after a valid 
transfer of the debt had been there made, it was not 
subject to attachment in Connecticut. So, in this 
case, the trial court merely held that the debt sued 
upon, having been lawfully attached and held for the 
satisfaction of any judgments the California creditors 
might recover against Knox, prior to the assignment, 
passed to the appellant, as assignee, subject to those 
attachments. Nor was the effect of this ruling, as 
suggested by counsel, tantamount to enforcing a lien, 
claimed under a foreign law, which would be inef- 
fectual under the provisions of our own statute. The 
court simply took into consideration the status of the 
debt, at the time of the assignment, and thereby gave 
“full faith and credit” to the judicial proceedings of a 
sister State. That the conclusion of the court below 
was not improper will also, we think, be disclosed by 
an examination of the decision of the Supreme Court 
of the United States in the well-considered case of 
Green v. Van Buskirk, 7 Wall. 148, wherein the court 
said: ‘*Attachment laws, to use the words of Chan- 
cellor Kent, are legal modes of acquiring title to prop- 
erty by operation of law. They exist in every State 
for the furtherance of justice, with more or less of 
liberality to creditors. And if the title acquired un- 
der the attachment laws of a State, and which is valid 
there, is not to be held valid in every other State, it 
were better that these laws were abolished, for they 
would prove to be but asnare and a delusion to the 
creditors.” If the title to property acquire: by at- 
tachment in one State, and which is valid there, is to 
be deemed valid in every other State, it would seem 
logically to follow that an attachment, valid in the 
State where it is levied, ought to be held valid in 
every other State. Nor, as we understand it, does the 
case of Cole vy. Cunningham, 1383 U. 8.107, 10 Sup. Ct. 
Rep. 269, cited by appellant, overrule or modify the 
court’s former decision in 7 Wallace, above cited. Un 
der the circumstances, therefore, we are unable to 
perceive wherein the appellant was injured by the 
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judgment complained of. If the respondent is com- 
pelled to pay the sum of money here claimed, or any 
part of it, to the ereditors in San Francisco, of course 
it ought not to be obliged to pay it again to appellant. 
But, if it is not compelled to pay there, then the final 
judgment of the court in this State will be in favor of 
the appellant for the amount due upon the policy. 

It is further claimed by the appellant that Wheaton, 
Luhr & Co. and Esberg, Bachman & Co., by filing 
their claims with the appellant as assignee, abandoned 
any rights they might otherwise have had under the 
attachments. Gut we do not think the position is 
strictly tenable. A creditor may prosecute two actions 
against his debtor for the same cause in different ju- 
risdictions (Stanton v. Embrey, 93 U. 8. 548; Bliss, Code 
P]. 410); and therefore the waiving of one action can- 
not be said to be a waiver or an abandonment of an- 
other. But those creditors, by filing their claims with 
the assignee, became parties to the insolvency pro- 
ceedings, and will be bound by them. Should the in- 
solvent assignor be discharged from his debts, they 
cannot thereafter maintain an action against him 
for the recovery of the debt proved by them, and their 
claims will be paid pro rata with those of domestic 
creditors, if any payments are here made. But the 
amount, if any, which may be received by them by 
means of the attachments in California, ought to be 
deducted from the claims as filed with the assignee, 
and the balance treated as the true amount of in- 
debtedness. Fay & Co. v. Jenks & Co., 78 Mich. 304, 
44 N. W. Rep. 378. 





DreEp — CorroraTION — EXECUTION BY 
TREASURER.—The Supreme Court of Ohio 
decides in Norris v. Dains, 39 N. E. Rep. 
660, that where an assignment of lease, in 
the granting clause, purports to be made in 
the name of a person whois therein described 
as the treasurer of an incorporated company, 
and such named person, as treasurer of and 
in behalf of such company, sets his hand and 
the seal of the company to the instrument, 
the assignment will not be held to be the act 
of the company. Dickman, J., says, inter 
alia: 

By section 4111 of the Revised Statutes of Ohio it is 
provided: ‘‘All deeds, mortgages, powers of attorney, 
and other instruments of writing for the convey- 
ance or incumbrance of lands, tenements or heredita- 
ments situate within this State executed and acknowl- 
edged, or proved, in any other State, territory, or 
country, in conformity with the laws of such State, 
territory, or country, orin conformity with the laws 
of this State, shall be as valid as if executed within 
this State, in conformity with the foregoing provis- 
ions of this chapter.’”’ As the record discloses no 
proof of the law of Massachusetts as to whether the 
assignment executed by the ScipioIron & Coal Mining 
Company was executed in conformity thereto, it is to 
be presumed that in that regard the law of Massachu- 
setts is the same as our own. But, in the absence of 
such proof, we may have recourse to the decisions of 
that State, in aid of determining the principles of the 
common law which should govern as to the mode of 
executing deeds or other instruments of conveyance 
through the medium of an agent or attorney. It 
must be conceded thatin respect to the manner in 





which adeed must be executed by an agent the law is 
extremely technical; and yet, in view of preserving 
the stability of judicial decisions, the rule stare de- 
cisis is not to be ignored. In the early leading Case 
of Combes, 9 Coke. 76, itis explicitly said: ‘When 
any one has authority, as attorney, to do any act, he 
ought to do itin his name who gives the authority, 
for he appoints the attorney to be in his place, and to 
represent his person; and therefore the attorney can- 
not do it in his own name, nor as his proper act, but 
in the name and asthe act of him who gives the au- 
thority.” This doctrine has been frequently recog- 
nized as law by the English courts, and it has also re- 
ceived the approval of the Supreme Court of Massa- 
chusetts. In Elwell v. Shaw, 16 Mass. 42, it was said 
by Wilde, J.: “It does not appear that the authority 
of Combes’ Case is at all shaken by more modern de- 
cisions. All coneur in laying it down as an indis- 
pensable requisite, to give validity to a deed executed 
by an attorney, that it should be made inthe name 
of the principal.”’ In this case the tenant, to main- 
tain the issue on his part, read in evidence a letter of 
attorney from the demandant Jonathan Elwell to one 
Joshua Elwell. A deed executed by Joshua, con- 
veying the demanded premises, proceeded thus: 
“Know ye that I, the said Joshua, by virtue of the 
power aforesaid, in consideration, etc., do hereby bar- 
gain, grant, sell and convey unto,” etc. ‘In testi- 
mony whereof I have hereunto set the name and seal 
of the said Jonathan, this,” etc., signed, “Joshua El- 
well,” and a seal. It was held that the letter of attor- 
ney and the deed of conveyance were insufficient in 
law to pass the fee from the demandant to the tenant. 
In Hutchins v. Byrnes, 9 Gray, 367, it was objected 
that the assignment was not so executed by the treas- 
urer as to be the act and deed of the corporation. The 
objection was nof sustained, as the plaintiff’s claimed 
to hold the mortgage by an assignment which pur- 
ported in the body thereof to be from the corpora- 
tion,—the Bristol County Saving Bank. ‘The assign- 
ment,” say the court, ‘‘was made in the name and as 
the act of the corporation, according to the rule laid 
down in Combes’ Case, and always adhered to in 
England and in this commonwealth.” And in Haven 
v. Adams, 4 Allen, 80, where the mode of execution 
by the corporation was called in question, the objec- 
tion was unavailing. In the body of the mortgage it 
was expressed to be the deed of the corporation, to 
which they had caused their seal to be affixed, and 
the name of their president to be signed. Chapman, 
J., in pronouncing the opinion, said: ‘*The question 
is whether the deed purports to be the deed of the 
principal, or the deed of the agent executed by him 
in behalf of the principal. In the first case it is held 
to convey their property, because it is their deed; in 
the latter case, it does not convey their property, be- 
cause it is his deed.”” In Ohio there is no general 
statute prescribing the mode in which deeds of con- 
veyance are to be executed by corporation. In Shee- 
han v. Davis, 17 Ohio St. 571, the deed sets forth that: 
“This indenture, made this second day of July, in the 
year 1855, between the Albany City Bank of the first 
part, and Charles Butler, of the city of New York, of 
the second part, witnesseth that the said party of the 
first part, for and in consideration,” etc., “do grant, 
bargain,” etc., “unto the said party of the second 
part, and to his heirs and assigns, forever,” etc., con- 
cluding: ‘In witness whereof the said party of the 
first part have caused their corporate seal to be hereto 
attached, and these presents to be signed by their 
cashier, on the day and year first above written.” It 
was held that a deed of conveyance by the banking 
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corporation was properly executed; but this court 
emphasized the fact that “in this case the deed 
throughout purports to be the deed of the corpora- 
tion.” The deed did not, as in Elwell v. Shaw, supra, 
purport to be the deed of the attorney, but purported 
on its face to be the deed of the principal. For colla- 
tion of other authorities in line with the aforegoing 
views, see 1 Hare & W. Lead. Cas. 575; 4 Am. & Eng. 
Enc. Law, pp. 238-242; 5 Am. & Eng. Enc. Law, p. 
440, and cases cited. 








COLLATERAL IMPEACHMENT OF JUDG- 
MENTS OF OTHER STATES AND OF 
DEFAULT JUDGMENTS. 


While the rule as to the collateral impeach- 
ment of judgments and decrees for lack of 
jurisdiction is universal, applicable alike to 
foreign or domestic, superior or inferior tri- 
bunals,! although it has, by some courts, 
been denied as to domestic judgments,? it 
has been most frequently applied in cases 
where the record of a judgment of a sister 
State (so-called foreign judgment) has been 
presented to the courts of another State as 
evidence of a debt. In this class of cases, 
the rule has not been established without 
strong opposition. 

Art. 4, Sec. 1. Constitution of the U. S., 
Act of Congress May 26, 1790, and Decision 
in Mills v. Duryee not Inconsistent Therewith. 
—It has been contended by those relying 
on such record evidence, that article 4, 
section 1 of the constitution of the United 
States, reciting that full faith and credit 
shall be given in each State to the judi- 
cial proceedings of every other State, and 
the Act of Congress of May 26th, 1790, 
which, under constitutional authority, pre- 
scribed the manner in which such proceed- 
ings shall be proved, and the effect thereof, 
and vesting them with such faith and credit 
as they have by law or usage in the courts of 
the State from whence the records are taken, 
made such records conclusive, both as to the 
jurisdiction of the courts and the merits of 
the case, and the decision in the celebrated 
case of Mills v. Duryee,’® has been cited in 
numberless cases as sustaining the conclusive 
effect of such judgments. 

Mills v. Duryee Construed.—Mills vy. Dur- 


! Crepps v. Durden, 1 Sm. L. C. part 2 (5th Am. 
Ed. W. & W’s notes), 1119; 19 Kas. 458; 33 Kas. 105. 

21N. H. 242; 1 Penn. (N.J.) 877; 6 Pick. (Mass.) 
232; 1 Dallas (Penn.) 261; 1 Dallas, 189. 

3 Mills v. Duryee, 7 Cranch, 484. 





yee, however, was a case where the question 
of jurisdiction was not before the court; it 
expressly applied its decision to cases where 
the defendant is served with process ;* it only 
settles the form in which the defendant might 
plead to the jurisdiction of the court,‘ namely, 
by plea of nul tiel record, and not nil debet, 
and was not intended to exclude an inquiry 
into the jurisdiction of the court. This con- 
struction has been placed upon it, as also 
upon Hampton vy. M’Connel,* which follows 
and affirms Mills vy. Duryee) by later cases 
of the United States Supreme Court, as in 
D’Arcey v. Ketchum,’ where it was said that 
Mills v. Duryee only held that a judgment 
where the defendant has been served with 
process concluded such defendant from plead- 
ing nil debet when sued in another State on 
the record, and consequently, from going be- 
hind the judgment and re-examining the orig- 
inal cause of action; that he was concluded 
by the record in like manner as he stood con- 
cluded in the State where the judgment was 
rendered ; that in construing the act of 1790, 
the law as it stood when the act was passed 
must enter into the construction of the act, 
so that the defect in the old law and the rem- 
edy intended by congress could be compre- 
hended ; that the evil was that such judg- 
ments are only prima facie evidence (in all 
respects) and could be inquired into by plea, 
and the remedy congress intended was that 
such inquiry and double defense should not 
be allowed ; that there was no evil to be rem- 
edied in that part of the international law ex- 
isting prior to 1790, which provided that a 
judgment rendered in one State, assuming to 
bind the person of a citizen of another State, 
who had not been served with process, was 
void within the foreign State, and that con- 
gress did not intend to overthrow the old 
rule. A similar construction is placed on 
Mills v. Duryee, as on Hampton v. McCon- 
nel, in the United States Supreme Court 
cases of McElmoyle v. Cohen, Thompson v. 
Whitman, Pennoyer v. Neff,® the Massachu- 
setts cases of Carleton v. Bickford, Phelps v. 
Brewer, Hall v. Williams, Gleason v. Dodd,’ 

4 M’Elmoyle vy. Cohen, 13 Peters, 312; D’Arcey v. 
Ketchum, 11 Howard, 175; Gleason y. Dodd, 4 Metc. 
(Mass.) 833; Iglehart v. Moore, 16 Ark. 54. 

5 Hall v. Williams, 6 Pickering, 232; 4 Metce. 333. 

6 Hampton v. M’Connel, 3 Wh. 234. 

7 D’Arcey v. Ketchum, 11 How. 165. 

8 13 Peters, 326; 18 Wall. 457; 95 U. 8. 714 

918 Gray, 596; 9 Cushing, 390; 6 Pick. 232; 4 Mete. 333. 
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the New York cases of Andrews v. Mont- 
gomery, Borden v. Fitch,’ indeed, there are 
decisions in most of the States in line with 
D’Arcey v. Ketchum, and such was also the 
interpretation of the illustrious Chancellor 
Kent. Nor are we left in doubt on this point 
by the author of this famous decision as to 
his meaning, for Mr. Justice Story, who de- 
livered the opinion in Mills v. Duryee, ex- 
pressly says in his Commentaries on the Con- 
stitution," section 1313, after stating the 
general doctrine established by Mills v. Dur- 
yee: ‘*This does not prevent an inquiry into 
the jurisdiction of the court in which the 
original judgment was given, to pronounce 
it, or the right of the State itself to exercise 
authority over the person or subject-matter.”’ 
And again, ‘‘the constitution did not mean 
to confer a new power of jurisdiction but 
simply to regulate the effect of the acknowl- 
edged jurisdiction over persons and things in 
a State.’’ And in his Conflict of Laws,” he 


says, ‘‘The constitution did not make the 
judgments of other States domestic judg- 
ments to all intents and purposes, but only 
gave a general validity, faith and credit to 


them as evidence.’’ 

Default Judgments. —One class of cases to 
which the doctrine of the collateral impeach- 
ment of judgments is especially applicable is 
where judgment has been obtained by de- 
fault. The ordinary presumptions in favor 
of the findings of a court of superior juris- 
diction entirely disappear in this class of 
cases (as well as in cases of service by pub- 
lication).!2> More care is requisite in judg- 
ments rendered by default than in those 
which are contested.'"* They differ essentially 
from those in which there is an appearance 
and contestatio litis, in which the parties have 
elected the ground on which they choose to 
place the controversy.” Not only is the 
judgment not aided by presumptions, but the 
record must show affirmatively the existence 
of every material fact to give the court juris- 
diction, and that all proceedings were in ac- 
cordance with law. It is a well settled rule 
of practice that the record must affirmatively 


119 Johns. Ch. (N. Y.) 162; 15 Johns. Ch. 140. 

1 Section 1313, 

12 Section 608. 

131 Black on Judgments, Sec. 98; Hudson vy. Breed- 
ing, 7 Ark. 445. 

4 Wells Res Judicata & Stare Decisis, Sec. 476. 

1 Harris vy. Hardeman, 14 Howard, 338. 





show that process had been duly served the 
requisite length of time before the default 
was taken.* That this affirmative proof must 
be contained in the officer’s return has been 
held in a number of cases," but in the United 
States Supreme Court decision of Harris v. 
Hardeman, it was said that, in judgments 
by default, whatever may affect their compe- 
tency or regularity, every proceeding, in- 
deed, from the writ and endorsement thereon, 


‘down to the judgment itself, inclusive, is 


part of the record and is open to examina- 
tion. The reason for the application of the 
doctrine of collateral impeachment in this 
class of cases is the unconstitutionality of 
depriving a person of his property without 
due service of process. It may, perhaps, 
be well to remark, en passant, that the ques- 
tion, what is due process of law, must be fin- 
ally answered by the Supreme Court of the 
United States. Owing to the provision of the 
14th amendment that ‘‘no State shall deprive 
any person of life, liberty or property with- 
out due process of law, ‘‘the decisions of that 
court are necessarily paramount and must be 
followed by State courts.” It has been held 
in England and those States where domestic 
judgments cannot be impeached collaterally, 
that public policy and the dignity of the 
courts require that the recitals of a decree, 
whether of jurisdictional or other facts shall 
not be impeached, but in considering the ar- 
gument of the convenience of public policy, 
it should not be forgotten upon whom the 
doctrine of public policy is operative, and 
that the argument has force both ways; that 
those whose rights are divested by judicial 
proceedings are entitled to some considera- 
tion in settling the rules of law by which such 
proceedings are to be judged, as well as those 
whose rights are acquired through them and 
‘‘it is for their protection,’’ said the court in 
Falkner v. Guild,” ‘‘that the old rule exists, 

16 Elzroth v. Voris, 74 Ind. 459; Elligood v.Cannon, 
4 Harr. (Del.) 176; Schloss vy. White, 16 Cal. 65; Ar- 
thur y. The State, 22 Ala. 61; Connoly v. R. R. Co., 
29 Ala. 373. 

17 97 U.S. 448; 28 Ind. 66; 1 Ob. St. 378; 3 Scam. 
(111.) 575; 5 Gilm. (II1.) 272; 16 Tl. 27; 18 Tl. 59; 38 Til. 
163, 

18 14 Howard, 338. 

9 1 Hermann on Estoppels, Sec. 369. 

201 Freeman on Judgments, Sec. 127; Wells Res 
Adj. & Stare Decisis, Sec. 629; Westerwelt v. Lewis, 
etc.,2 MeLean (U. S. C. C. Reps.), 511; Belcher v. 
Chambers, 58 Cal. 635; Van Fleet on Collateral At 


tack, See. 387. 
21 Falkner vy. Guild, 10 Wis. 577. 
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than which none is better settled, that the 
judgment of any court assuming to dispose of 
the rights of parties over whom it has not 
jurisdiction, is a nullity.’” The record of 
every judgment or decree regularly shows 
upon its face in the recitals of the judgment 
or decree, the jurisdiction of the court, though 
no appearance has been entered or defense 
made, and if such recital could not be im- 


peached under any circumstances, the most 


flagrant outrages upon the rights of citizens 
could be perpetrated with impunity. The 
clearest and most logical argument to be 
found, perhaps, in the cases, is that in Star- 
buck v. Murray,” the leading New York case, 
and one noticed by almost all the courts, 
State and United States, whenever this sub- 
ject is before them. Mr. Justice Marcy 
said: ‘‘The proposition that the record im- 
ports perfect verity assumes the very fact to 
be established—the only question in issue ; it 
is reasoning in a circle. The plaintiffs, in 
effect, saying to the defendants, ‘The paper 
declared on is a record because it says you 
appeared, and you appeared because the 
paper is a record.’ The appearance makes 
the record uncontrollable verity and the rec- 
ord makes the appearance an unimpeachable 
fact.’”” And he boldly declares, and the 
writer thinks justly, that ‘‘unless the court 
has jurisdiction, it can never make a record 
which imports uncontrollable verity to the 
party over whom it has usurped jurisdic- 
tion.’’ Fiora V. Woopwarp Tissits. 
Chicago, Ill. 


22 Starbuck v. Murray, 5 Wend. (N. Y.) 148. 








CONTRACT OF SERVICE — PAYMENT BY IN- 
STALLMENTS—DAMAGES. 


McMULLEN V. DICKENSON CO. 


Supreme Court of Minnesota, January 30, 1895. 


1. Where, under a contract for personal service, the 
Wages are payable in installments, and, before the 
term of service expires, the master dismisses the 
servant without his fault,and the wages are paid up to 
the time of dismissal, held the liability of the master to 
the servant is not an absolute liability for wages for 
constructive service during the balance of the term, 
but a contingent liability of indemnity for loss of 
wages. This liability accrues by installments on suc- 
cessive contingencies, each of which consists in the 
failure of, ihe servant without his fault to earn, dur- 
ing an installment period, the amount of wages which 
he would have earned had the contract been per- 

ormed, and the deficiency is the measure of damages. 





The original breach is not total, but the failure to pay 
the successive installments constitutes successive 
breaches, and successive actions may be maintained 
for the recovery of the installments of damages as they 
accrue, if any. 

2. This is the rule of damages usually allowed 
under the fiction of constructive service, but that 
fiction is rejected as false and inconsistent with that 
rule, while the rule itself is retained. 

8. It does not follow, because of this, that the dis- 
charged servaut cannot, if he so elect, consider the 
breach total, bring an action for all his damages, and 
recover all accruing up to the time of the trial; but 
prospective damages beyond the time of trial are too 
eontingent and uncertain to be allowed. 


Canty, J.: On the 25th of February, 1892, the 
plaintiff entered into a written agreement with 
the defendant corporation, whereby it agreed to 
employ him as its assistant manager. from and 
after that date, as long as he should own in his 
own name 50 shares of the capital stock of said 
corporation, fully paid up, and the business of 
said corporation shall be continued, not exceed- 
ing the term of the existence of said corporation, 
and pay him for such services the sum of $15.00 
per annum, payable monthly during that time, 
and whereby he agreed to perform said services 
during that time. He has ever since owned, as 
provided, the 50 shares of said stock, and per- 
formed said services ever since that time until 
the 28th of October, 1893, when he was dis- 
charged and dismissed by the defendant with- 
out cause. He alleges these facts in his com- 
plaint in this action, and also alleges that he has 
been ever since he was so dismissed, and is now, 
ready and willing to perform said services asso 
agreed upon, and that there is now due him the 
sum of $125 for each of the months of March and 
April, 1894, and prays judgment for the sum of 
$250. The defendant in its answer, for a second 
defense, alleges ‘that on March 2, 1894, plaintiff 
commenced a similar to this for the recovery 
of the sum of $512, for the period of time from 
his said discharge to the Ist of March, 1894, 
alleging the same facts and the same breach, and 
that on April 16, 1894, he recovered judgment in 
that action against this defendant for that sum 
and costs, and this is pleaded in bar of the 
present action. The plaintiff demurred to this 
defense, and from an order sustaining the de- 
murrer the defendant appeals. 

The plaintiff brought each action for install- 
ments of wages claimed to be due, on the theory 
of constructive service. The doctrine of con- 
structive service was first laid down by Lord El- 
lenborough in Gandell v. Pontigny, 4 Camp. 375, 
and this case was followed in England and this 
country fora long time (Wood, Mast. & Serv. 
254), and is still upheld by several courts (Isaacs 
v. Davies, 68 Ga. 169; Armfield vy. Nash, 31 Miss. 
361; Strauss v. Meertief, 64 Ala. 299. It has been 
repudiated by the courts of England (Goodman 
v. Pocock, 15 Adol. & E. [N. 8.] 574; Wood. 
Mast. & Serv. 254), and by many of the courts in 
this country (/d.; and notes to Decamp v. Hewitt, 
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43 Am. Dec. 204), as unsound and inconsistent 
with itself, as it assumes that the discharged 
servant has since his discharge remained ready, 
willing, and able to perform the services for 
which he was hired, while sound principles re- 
quire him to seek employment elsewhere, and 
thereby mitigate the damages caused by his dis- 
charge. His remedy is for damages for breach 
of the contract, and not for wages forits per- 
formance. But the courts, which deny his right 
to recover wages as for constructive service, have 
denied him any remedy except one for damages, 
which, if seemingly more logical in theory, is 
most absurd in its practical results. These courts 
give him no remedy except the one which is given 
for the recovery of loss of profits for the breach 
of other contracts, and hold that the contract is 
entire, even though the wages are payable in in- 
stallments, and that he exhausts his remedy by 
an action for a part of such damages, no matter 
how long the contract would have run if it had 
not been broken. See James v. Allen Co., 44 
Phio St. 226,6 N. E. Rep. 246; Moody v. Lever- 
ich, 4 Daly, 401; Colburn v. Woodworth, 31 Barb. 
381: Booge v. Railroad Co., 33 Mo. 212. No 
one action to recover ali the damages for such a 
breach of sucha contract can furnish any ade- 
quate remedy, or do anything like substantial 
justice between the parties. By its charter the 
life of this corporation is thirty years. If the 
action is commenced immediately after the 
breach, how can prospective damages be assessed 
for this thirty years, or foreven one year? To 
presume that the discharged servant will not be 
able for a large part of that time to obtain other 
employment, and award him large damages, 
might be grossly unjust to the defendant. Again, 
the servant is entitled to actual indemnity, not to 
such speculative indemnity as must necessarily 
be given by awarding him prospective damages. 
His contract was nota speculative one, and the 
law should not make it such. That men can and 
do find employment is the general rule, and en- 
enforced idleness the exception. It should not 
be presumed in advance that the exceptional will 
occur. This is not in conflict with the rule that, 
in an action for retrospective damages for such 
a breach, the burden is on the defendant to show 
that the discharged servant could have found 
employment. In that case, as in others, reason- 
able diligence will be presumed. When it ap- 
pears that he has not found employment or been 
employed, there is no presumption that it was 
his fault, and, under such circumstances, it will 
be presumed that the exceptional has happened. 
But to presume that the exceptional will happen 
is very different. In an action for such a breach 
of acontract for services. prospective damages 
beyond the day of trial are too contingent and un- 
certain, and cannot be assessed. 2 Suth. Dam. 
471; Gordon v. Brewster, 7 Wis. 365; Fowler & 
Proutt y. Armour, 24 Ala. 194; Wright v. Falkner, 
37 Ala. 274; Colburn vy. Woodworth, 31 Barb. 
385. Then, if the discharged servant can have but 





one action, it is necessary for him to starve and 
wait as long as possible before commencing it. If 
he waits longer than six years after the breach, 
the statute of limitations will have run, and he 
will lose his whole claim. If he brings his action 
within the six years, he will lose his claim for the 
balance of the time after the day of trial. Under 
this rule, the measure of damages for the breach 
of a 30 year contract is no greater than for the 
breach of a6 or 7 year contract. Such a remedy 
isa travesty on justice. Although the servant 
has stipulated fora weekly, monthly, or quar- 
terly income, it assumes that he can live for 
years without any income, after which time he 
will cease to live or need income. The fallacy 
lies in assuming that, on the breach of the con- 
tract, loss of wages is analogous to loss of profits, 
and that the same rule of damages applies, while 
in fact the cases are wholly dissimilar, and there 
is scarcely a parallel between them. In the one 
case the liability is absolute; in the other it is 
contingent. If the rule of damages were the 
same, then, in the case of the breach of the con- 
tract for service, the discharged servant should 
be allowed only the amount which the stipulated 
wages exceed the market value of the service to 
be performed, without regard to whether he 
could obtain other employment or not. If the 
stipulated wages did not exceed the market value 
of the service, he would be entitled to only nom- 
inal damages; and in no case could his failure to 
find other employment vary the measure of dam- 
ages. Clearly, this isnot the rule. Inthe one 
case the liability is a contingent liability for loss 
of wages; in the other case it is an absolute lia- 
bility for loss of profits. Such contingent lia- 
bility cannot be ascertained in advance of the hap- 
pening of the contingency, and that is why pro- 
spective damages for loss of wages are too contin- 
gent and are too speculative and uncertain to be al- 
lowed, while retrospective damages for such loss 
are of the most certain character. On the other 
hand, if damages for loss of profits are too specula- 
tiveand uncertain to be allowed, they are equaily 
so, whether prospective or retrospective. ‘*The 
pecuniary advantages which would have been real- 
ized but for the defendant's act must be ascertained 
without the aid which their actual existence would 
afford. The plaintiff's right to recover for such 
a loss depends on his proving with sufficient cer- 
tainty that such advantages would have resulted, 
and, therefore, that the act complained of pre- 
vented them.”’ 1 Suth. Dam. (1st Ed.) 107. 

Itis our opinion that the servant wrongfully 
discharged is entitled to indemnity for loss of 
wages, and for the full measure of this indemnity 
the master is clearly liable. This liability ac- 
crues by installments on successive contingencies. 
Each contingency consists in the failure of the 
servant without his fault to earn, during the in- 
stallment period named in the contract, the 
amount of wages which he would have earned if 
the contract had been performed, and the master 
is liable for the deficiency. This rule of damages 
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is not consistent with the doctrine of constructive 
service, but it is the rule which has usually been 
applied by the courts which adopted that 
doctrine under that doctrine the master 
hould be held liable to the discharged serv- 
ant for wages as if earned, while in fact he is 
held only for indemnity for loss of wages. The 
fiction of constructive service is false and illogical, 
but the measure of damages given under that 
fiction is correct and logical. It is simply a case 
of a wrong reason given fora correct rule. In- 
stead of rejecting the false reason and retaining 
the correct rule, many courts have rejected both 
the rule and the reason. In our opinion, this 
rule of damages should be retained; but the true 
ground on which it is based, is not that of con- 
structive service, but the liability of the master 
to indemnify the discharged servant, not to pay 
him wages, and this indemnity accrues by in- 
stallments. The original breach is not total, but 
the failure to pay the successive installments con- 
stitutes successive breaches. Since the days of 
Lord Ellenborough this class of cases has been in 
some courts an exception tothe rule that there 
can be but one action for damages for the breach 
of a contract, and there are strong reasons why it 
should be an exception. Because the discharged 
servant may, if he so elects, bring successive ac- 
tions for the installments of indemnity as they 
accrue, it does not follow that he cannot elect to 
consider the breach total, and bring one action 
for all his damages, and recover all of the same 
accruing up to the time of trial. Fowler & Proutt 
vy. Armour, 24 Ala. 194; Strauss v. Meertief, 64 
Ala. 299. But the wrongdoer can have no such 
election. He should not be allowed to take ad- 
vantage of his own wrong, and, for the purpose 
of perventing the use of any adequate remedy 
and defeating any adequate recovery, to insist that 
his own breach is total. The order appealed 
from should be affirmed. So ordered. 


Nore.—The case of Cutter vy. Gillette, 39 N. E. Rep. 
1010, recently decided by the Supreme Judicial Court 
of Massachusetts controverts the conclusion of the 
Supreme Court of Minnesota on the main point in- 
volved inthe principal case. It is held in the Mas- 
sachusetts case that where an action for breach of a 
contract of hiring for astipulated time is brought and 
atrial had, before the expiration of that time, dam- 
ages may be assessed for the period subsequent to the 
trial. These two cases disclose that upon this ques- 
tion thereis an irreconcilable conflict of opinion in 
decisions of courts. In support of the conclusion of 
the Minne-ota court, may be cited the following cases: 
Coleman y. Woodworth, 31 Barb. 381; Fowler v. Ar- 
mour, 24 Ala. 194; Litchenstien y. Brooks, 75 Tex. 
196, and Gordon y. Brewster, 7 Wis. 355. These cases 
proceed upon the theory that,as the trial occurred be- 
fore the expiration of the contract period, it was im- 
possible for the jury to ascertain or assessthe dam- 
ages for the unexpired portion of the contract period 
subsequent tothe time of trial. In Howard v. Daly, 
61 N. Y. 362, in which full damages were given, the 
writ was brought after the expiration of the contract 
period. On the other hand, as the Massachusetts 
court asserts, it has been held in Vermont, that if 





there has been such a breach as to authorize the 
plaintiff to treat it as entirely putting an end to the 
contract, he may recover damages for an entire non- 
fulfillment and is not limited to what he has actually 
sustained at the time of his bringing suit or the time 
of trial. Remelee vy. Hall, 31 Vt. 582. And in Maine, 
in an action for breach of acontract for hiring brought 
before the expiration of the contract period, it was 
held that the just recompense for the actual injury 
sustained by the illegal discharge was the stipulated 
wages, less whatever sum the plaintiff actually earned 
or might have earned by the use of reasonable dili- 
gence. Sutherland v. Wyer, 67 Me. 64. Such would 
seem to be the rule .also in Pennsylvania. King y, 
Steeven, 44 Pa. St. 99; Chamberlain v. Morgan, 68 Pa, 
St. 168. Such is the rule in England. The Massachu- 
setts court in the case first alluded to do not enter 
into an exhaustive consideration of the decisions upon 
the question, as they conceive that the question is en- 
tirely settled by previous decisions of that court, 
Paige v. Barrett, 151 Mass. 67,23 N. E. Rep. 725; 
Blair vy. Laflen, 127 Mass. 522; Dennis v. Maxwell, 10 
Allen, 188; Jewett v. Brooks, 184 Mass. 505, The rea- 
son ofthe rule as laid down by the Massachusetts 
court is thus stated: ‘‘The plaintiff’s cause of action ac- 
erued when he was wrongfully discharged. His suit 
is not for wages but for damages for the breach of his 
contract by the defendant. For this breach he can 
have but one action. In estimating his damages the 
jury have the right to consider the wages which he 
would have earned under the contract, the proba- 
bility whether his life and that of the defendant 
would continue to the end of the contract period, 
whether the plaintiff’s working ability would continue, 
and any other uncertainties growing out of the terms 
of the contract, as well as the likelihood that the 
plaintiff would be able to earn money in other work 
during the time. But it is not the law that damages, 
which may be larger or smaller because of such un- 
certainties, are not recoverable. The same kind of 
difficulty is encountered in the assessment of dam- 
ages for personal injuries. All the elements which 
bearupon the matters involved in the prognostica- 
tion are to be considered by the jury, and from the 
evidence in each case they are to form an opinion 
upon which all can agree, and to which, unless itis 
set aside by the court, the parties must submit. The 
liability to have the damages which he inflicts by 
breaking his contract so assessed is one which the de- 
fendant must be taken to have understood when he 
wrongfully discharged the plaintiff and if he did not 
wish to be subjected to it, he should have kept his 
agreement.” 

The Amer. & English Encyclopedia of Law, Vol. 14, 
p. 797, cites the following additional cases as estab- 
lishing the proposition, announced in the principal 
case, to the effect that one suing for breach of contract 
of employment can only recover his damages up to 
the time of bringing suit, viz: Booge y. R. Co., 38 
Mo. 212; Nations v. Cudd, 22 Tex. 550; Gordon Y. 
Brewster, 7 Wis. 855; Lewis v. Atlas Mut. Life Ins, 
Co., 61 Mo. 5384; Washburn vy. Hubbard, 6 Lans. (N. 
Y.) 11; Wright v. Falkner, 37 Ala. 274; Hartland v. 
Gen’l Ex. Bank, 14 L. T., (N. S.) 863; Alfaro v. David- 
son, 40 N. Y. Super. Ct. 87; Sutherland v. Wyer, 67 
Me. 64; Fowler v. Armour, 24 Ala. 194; Gifford ¥. 
Waters, 67 N. Y.80; Pritchard y. Martin, 27 Miss. 
305; Howe Machine Co. vy. Bryson, 44 Lowa, 159; 
Squire v. Wright, 1 Mo. App. 172; 
7 Ala. 952; Martin v. Everett, 11 Ala. 375; Bromley ¥- 
School Dist., 47 Vt. 381; Hendrickson v. Anderson, 5 
Jones L. (N. Car.) 246; Williams y. Anderson, 9 Minn 


Sprague v. Morgan, 
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§0; Horn v. Wes. L. Assoc., 22 Minn. 283; Utter v. 
Chapman, 38 Cal. 659; Jeffray v. King, 34 Md. 217; 
Cumberland R. Co. v. Stack, 45 Md. 161; Congrega- 
tion, etc. v. Hassel, 24 How. P. (N. Y.) 528; Blunv. 
Holitzer, 53 Ga. 82; Fereira vy. Sayres,5 W. &S. 210; 
Baker v. Knickerbocker Life Ins. Co., 24 Wis. 630; 
Prentiss v. Ledyard, 28 Wis. 131; McDaniel v. Parks, 
19 Ark. 671; Alger v. Alger, 10S. & R. 235; Whitaker 
y. Landifer, 1 Duer (N. Y.), 261. 

It is questionable, however, whether some of the 
above cases directly sustain the point for which they 
are cited. 








CORRESPONDENCE, 


LIABILITY OF OWNER FOR NEGLIGENCE IN CON- 
STRUCTION OF BUILDING. 


To the Editor of the Central Law Journal: 


A, the owner of an old and dangerous five-story 
stone building which had become a nuisance, was 
liable to fall at any time, and had been ordered to be 
taken down by the city building inspector, employed 
B to tear it down for a stipulated sum. B was an 
unskillful and incompetent contractor, totally unfit as 
such to take down said building with reasonable 
safety. A had full knowledge of B’s incompetency 
and unskillfulness before he contracted with him to 
do the job, and was informed that he would have 
trouble, and some one would get hurt. C, a common 
laborer employed by B to assist in taking down the 
building, was injured by the falling of the same while 
working thereon. The fall of the building was due 
tothe negligence of the contractor B. Has C a right 
of action against A, the owner? Can the owner be 
made liable to an employee of an independent con- 
tractor, under any circumstances, if the owner exer- 
cises no control over the work? Cite authorities. 








JETSAM AND FLOTSAM. 


ILL-ADVISED CROSS-EXAMINATION, 


Apparently a perennial duty exists of warning 
members of the bar—especially young practitioners— 
against the boomerang of excessive or ill-advised 
cross-examination. The ordinary impulse of a green- 
horn is to conduct an adverse witness over the ground 
already covered by his direct in the hope of catching 
him napping, or possibly lying. If one have any defi- 
nite ground for believing that substantial perjury has 
been committed, an elaborate sifting of the testimony, 
point by point, may be expedient, especially if the 
cross-examiner have sufficient experience or mother- 
Witto snare the witness in the meshes of his own 
fable. But if the witness be really conscientious, and 
apparent inconsistencies result simply from inadvert- 
ence, inexperience or illiteracy, it is much wiser not 
toattempt to break him down. The chances are that 
Cross-examination so aimed will result only in clear- 
Up the doubtful points and emphasizing the strong 
points of the direct-examination. In dealing with ap- 
parently honest adverse witnesses it is, as a rule, 





safer to ignore the strong points of the direct-exam- 
ination, andconfine one’s questions to matters which 
they must admit, and which modify the force of their 
evidence in chief.—New York Law Journal. 


A CARELESS ACCEPTOR. 


The decision in Schofield vy. Earl of Londesborough 
(Court of Appeal, Dec. 19, 1894), 11 The Time Law 
Reports, 149, will not meet with universal assent. 
The facts of the case were, briefly, these: The de- 
fendant at the request of the drawer accepted a bill 
payable to the drawer’s order for £500. The bill had 
been written by the drawer in such a way that space 
was left for inserting the figure ‘3’? and the words 
“three thousand,” and by so writing it the drawer 
was enabled subsequently to raise the amount of the 
bill to £3,500. Thereafter the drawer negotiated it to 
the plaintiff, a bona jide purchaser, for value without 
notice. The stamp was sufficient to cover the amount 
of th> bill as raised. The court held, affirming the 
decision of Charles, J.,10 The Time Law Reports, 
518, that the plaintiff could net recover. Charles, J., 
held that the facts did not show negligence on the 
part of the defendant. Lord Esher who delivered an 
opinion with which Rigby, L. J., concurred, rested the 
decision of the court of appeal on the grounds that 
the defendant owed no duty to the plaintiff, and even 
assuming that he did, and that there had been a breach 
of the duty, the breach was not the cause of the 
plaintiff’s loss, because a felonious act intervened. 
Lopes, L. J., delivered a vigorous dissenting opinion. 
Although the case may perhaps be distinguished from 
Young v. Grote, 4 Bing. 253, the distinction will make 
the earlier decision of very limited application; and, 
indeed, Lord Esher said of it, ‘*That case ought not 
any longer to be quoted.” 39 Sol. Law J. 164. {In that 
case the opportunity for raising the check in question 
in the suit was afforded by a customer of the bank 
which paid it, and Lord Esher intimated that a cus- 
tomer might owe a duty to his banker, which an ac- 
ceptor would not owe to the world at large. Whether 
Lord Esher would regard the position of the maker 
of a promissory note as analogous to that of an ac- 
ceptor is not clear. It must be admitted that the rea- 
son for holding an acceptor, and especially an in- 
dorser, liable for the consequences of the improper 
form in which a bill or note is drawn or made is not 
so clear as the reason for holding the drawer or maker 
himself liable for such consequences. But the ac- 
ceptor or indorser, though not in general empowered 
to add to or subtract from the face of a bill or note may 
certainly draw a pen through spaces carelessly left in 
the body of the instrument. Further, the acceptor of 
a bill gives the acceptance on the faith of the drawer’s 
credit, and as he would have the right to charge the 
drawer with the raised amount of a carelessly drawn 
bill, he should himself be liable to that extent toa 
bona fide purchaser. If it is a natural consequence of 
leaving blank spaces in a bill or note that the spaces 
will be fraudulently filled, it does not seem 
too much to say that any acceptor owes a 
duty to the public not to accept bills in 
that condition; and if the intervention of a felonious 
act is anatural consequence of so doing, it is hard to 
see how the fact that the act is felonious is important. 
If it were made a criminal offense for an agent to ex- 
ceed his authority under specified circumstances, 
would that relieve the principal from all responsi- 
bility for the act, though within the apparent scope of 
the agent’s authority?—Harvard Law Review. 
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BOOK REVIEWS. 


CLARK’S HANDBOOK OF THE LAW OF CONTRACTS. 

This belongs to what is called the Hornbook Series, 
being elementary treatises on all the principal sub- 
jects of the law, the special features of which are; Ist, 
A succinct statement of leading principles in black 
letter type. 2nd, A more extended commentary 
elucidating the principles. 8d, Notes and authorities. 
4th, Problems and hypothetical cases to test the 
student’s knowledge. The author has already given 
us one of this series—Clark’s Criminal Law. It can- 
not be said that there is any particular need on the 
part of the profession, of a treatise on contracts, there 
being now many useful books on that topic. At the 
same time it may be said of this one that it is some- 
what more exhaustive and comprehensive than most 
of the text books on this subject, many of them con- 
taining but mere outlines of the law. This work, how- 
ever, seems to have been prepared with special ref- 
erence tothe needs of the practitioner, if one is to 
judge by the number of cases cited, the voluminous 
character of the notes, and the nice distinctions in 
the text. We have given the book considerable ex- 
amination and fee] justified in pronouncing it more 
than a mere handbook, which the author modestly 
calls it, but a well prepared and exhaustive treatise 
on the law of contracts. It isa book of over nine 
hundred pages with a good index, and is well printed. 
Published by West Publishing Co. St. Paul. 
BRADNER’S PRACTICE IN ATTACHMENT. 

Though prepared especially for the State of New 
York this book has value in other Code States, es- 
pecially those which have substantially adopted the 
attachment law of the former State. It is a book of 
about three hundred pages, containing decisions 
illustrating points of practice in attachment cases 
together with an appendix of forms. Published by 
Matthew Bender., Albany, N. Y. 

FEDERAL INCOME Tax EXPLAINED. 

This little volume by John W. Gould and George F. 
Tucker will be found exceedingly useful to those who 
are interested in the subject of the income tax. The 
authors have collected herein all the authorities which 
have any bearing on the subject and give us their 
views as tothe proper construction of the different 
sections of the act. Published by Little, Brown & Co., 
Boston. 








BOOKS RECEIVED. 


‘Handbook of Equity Jurisprudence. 
Fetter, St. Paul, Minn.: West Publishing Co. 
1895. 

The American and English Encyclopedia of Law. 


By Norman 


Compiled under the Editorial Supervision of 
Charles F. Williams, Assisted by David S. Gar- 
land. Volume XXVII. Northport, Long Island, 
N. Y.: Edward Thompson Cumpany, Law Pub- 
lishers. 1895. 

American Electrical Cases, Being a Collection of all 
the Important Cases (Except Patent Cases) De- 
cided in the United States and Federal Courts of 
the United States from 1873 on Subjects Relating 
to the Telegraph, the Telephone, Electric Light & 
Power, and other Practical Uses of Electricity, 
with Annotations. Edited by William W. Morrill, 
Author of “Competency and Privilege of Wit- 
nesses,” “City Negligence,” etc. Volume II. 1886- 
1889. Albany, N. Y.: Matthew Bender, Law Pub- 
lisher, 511-513 Broadway. 1895, 





HUMORS OF THE LAW. 


A lawyer, whose eloquence was of the spread-eagle 
sort, was addressing the jury at great length, and his 
legal opponent, growing weary went outside to rest, 

“Mr. B. is making a great speech,” said a country. 
man to the bored counsel. A 

“O, yes, Mr. B. always makes a great speech. If you 
or 1 had occasion to announce that two and two make 
four, we’d just be fools enough to blurt it right out, 
Not so Mr. B. He would say: 

“Tf, by that particular arithmetical rule known as 
addition, we desired to arrive at the sum of two ip- 
tegers added to two integers, we should find—and] 
assert this boldly, sir, and without the fear of success. 
ful contradiction—we, I repeat, should find by the 
particular arithmetical formula before mentioned— 
and, sir, I hold myself perfectly responsible for the 
assertion ITamabout to make—that the sum ofthe 
two given integers added to the two other integers 
would be four!’ ” 

This reminds us of an incident said to have oe 
curred in Lord Justice’ Davey’s court, in which the 
Lord Justice is said to have asked Mr. Oswald to 
“kindly state to the court the exact point of law that 
he was obscuring by his eloquence.”’— 


“A wire grass Georgia judge has just decided a big 
dog case.” 

“How did it turn out?” 

“You see,a man went to Texas and left his dog 
with a neighbor, and when he came back he wanted 
the dog.”’ 

“Well?” 

“The judge decided that the man who had the dog 
didn’t have atitle, and that a fellow who would leave 
a good dog oughtn’t to own one.” 

“What did the judge do about it?” 

“Kept the dog himself.”—Atlanta Journal. 


Judge to Witness—Now, madam, I want you to dis 
tintly understand that hearsay is not evidence. How 
old are you? 

Witness—I don’t know judge. 

Judge—Don’t know? 

Witness—I have no evidence of my age. 

Judge—What do you mean? 

Witness—I am told that I am so many years old, 
judge, but its only hearsay, and you know that isn’t 
evidence. 
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1, ACCOUNTING — Prior Settlement.—A settlement by 
one entitled toashare inthe profits ofthe purchase 
and sale of land with those jointly interested with him 
inthe enterprise, who had the management thereof, 
will not prevent an accounting of the entire prefits 
where the settlement was induced by the concealment 
of facts.—PURSLOW V. JACKSON, Iowa, 62N. W. Rep. 
12. 

2, ACTION— Payment under Mistake—Recovery.— 
Where a decree adjudging that property conveyed toa 
third person by a judgment debtor is liable for the 
payment of the judgment, as having been conveyed in 
fraud of creditors, is reversed, the person to whom the 
property was conveyed cannot recover money paid by 
him toredeem froma sale thereof, made before the 
reversal of the decree.—WEAVER V. STACY, Iowa, 62 N. 
W. Rep. 22. 

3. ADMINISTRATION—Executors—Sale under Power.— 
Testator appointed his wife and W executors of his 
will, directing that if W declined to act the wife need 
giveno bond. Before the trust was executed, the wife 
died: Held, thatthe power to execute the will sur- 
vived in W.—MCCOWN V. TERRELL, Tex., 29S. W. Rep. 
484. 

4, ADMINISTRATOR WITH WILL ANNEXED—Right to 
Remove.—Code Civ. Proc. § 1383, providing that when 
letters of administration have been granted to any 
other than the surviving wife, child, etc., of the in- 
testate, any one ofthem may obtain the revocation of 
the letters, and become entitled to the administration, 
does not apply to letters or administration with the 
will annexed.—IN RE LI Po Tal’s ESTATE, Cal., 39 Pac. 
Rep. 30. 

5. ADVERSE POSSESSION.—Evidence that a person 
took adverse possession of land ‘‘about” May 1, 1866, 
and remained in possession until ‘‘about’’ May 1, 1886, 
isnot sufficient to prove title by adverse possession, 
the statute of limitations being 20 years.—ALLIS Vv. 
FIELD, Wis., 62 N. W. Rep. 85. 

6. ASSOCIATION — Liability of Members.—Where par- 
ties unite in a voluntary unincorporated association, 
and for convenience contract under an associate name, 
the acts of the association, it not being a legally re- 
sponsible body, are the acts of its members who insti- 
gate and sanction the same.—WINONA LUMBER CO. V. 
CHURCH, S. Dak., 62 N. W. Rep. 107. 

7. BANKS — Assignment of Fund.—Defendant drew 
three checks in favor of intervener upon a bank in 
which was deposited a check payable to the garnishee, 
but not yet indorsed by him, from which, upon in- 
dorsement, was to be paid the amount of defendant's 
debt. Defendant intended by the checks to transfer a 
portion of the fund to be thus created: Held, that the 
checks would not operate as an assignment to inter- 
vener of the debt due defendant from the garnishee, 
80 as to defeat plaintiff’s rights under his garnish- 
ment.—SNEDDEN V. DOERFFLER, Colo., 39 Pac. Rep. 68. 

8. BANKs—Collections—Trust Funds.—Where a bank 
converted the proceeds ofa draft received by it for 
Collection, by sending same to its correspondent bank 
for collection and credit on its overdraft on the latter 
bank, the owner of the draft cannot recover such pro- 
ceeds, as a trust fund, from the receiver, subsequently 
appointed, of the bank to which he delivered it for 





collection, though the correspondent bank has col. 
lateral security for the overdraft, as such proceeds 
never came to the possession of the receiver.— 
THUEMMLER V. BARTH, Wis., 62 N. W. Rep. 94. 


9. CARRIER—Passenger—Negligence.—Where the top 
of a caboose was not provided for the carriage of pas- 
sengers, and was obviously a place of danger, it was 
error, in an action by a passenger for injuries received 
while riding there, to refuse to instruct that plaintiff 
could not recover, though he went there with the con- 
ductor’s consent, and because there was no room in- 
side, although it was charged that no recovery could 
be had if plaintiff ‘‘was negligent in going upon the 
top ofthe car, and remaining there until he was in- 
jured, and his negligence was the proximate cause of 
the injury.”—St. LOUIS SOUTHWESTERN Ry. Oo. OF 
TEXAS V. RICE, Tex., 29S. W. Rep. 525. 


10. CHATTEL MORTGAGES—Afiidavit.—Where a chattel 
mortgage would be valid without the mortgagor’s wife 
joining therein, the fact that she does not unite with 
him inthe affidavit of good faith required by 1 Hill’s 
St. § 1648, does not invalidate the mortgage, though 
she joins in its execution.—HARKER V. WOOLERY, 
Wash., 39 Pac. Rep. 100. 


ll. CONFLICT OF Laws — Death by Wrongful Act.—In 
an action bya father for the negligent killing of his 
child in a foreign State, unless the statute of the for- 
eign State authorizing such an action be pleaded, 
plaintiff's right of recovery is governed by the com- 
mon law.—JACKSON V. PITTSBURGH, C. C. & St. L. Ry. 
Co., Ind., 39 N. E. Rep. 663. 

12. CONSTITUTIONAL Law—Right to Employ Counsel. 
—The fact that one accused of crime is a lawyer does 
not deprive him of the right to be represented by 
counsel, as guarantied by Const. art. 1, §§ 8, 13, and the 
statutes enacted in pursuance thereof; and the refusal 
of the committing magistrate to continue the hearing 
to enable the accused to employ counsel is ground for 
setting aside the information.—PEOPLE Vv. NAPTHALY, 
Cal., 39 Pac. Rep. 29. 

13. CONTRACT — Building Contract.— Where a con- 
tractor’s bid for the construction of a building is ac- 
cepted, and the terms of the building contract are left 
to be stated in a writing subsequently entered into by 
the parties, that writing is the highest evidence of the 
terms of the building contract.—MEGRATH V. GILMORE, 
Wash., 39 Pac. Rep. 131. 

14. ConTRACTs — Consideration.—A promise by de- 
fendant to pay a certain amount in consideration of 
unsolicited services already rendered by plaintiff, a 
real estate agent, which have enabled defendant to sell 
his land, is supported by a sufficient consideration.— 
VILEY V. PETTIT, Ky., 29S. W. Rep. 438. 

15. ConTRACTS — Consideration — Public Policy.—An 
agreement by property owners and business men, in 
the immediate neighborhood of the post office, to pay 
the owners of the building in which it is located a spec- 
ified sum monthly forfour years, in case the latter 
rent the building to the government for a nominal 
sum, in order to secure the retention of the office in 
that locality, is supported by sufficient consideration 
and is not void, as against public policy.—FEARNLEY 
v. DE MAINVILLE, Colo., 39 Pac. Rep. 73. 

16. CONTRACT—Damages.—The measure of damages 
for eviction from certain farming land, in breach ofa 
contract of lease, where plaintiff had not paid the 
rent, is the difference between the agreed rent and the 
worth of the use of the land, where no special dam- 
ages are shown.—LoyD V. Capps, Tex., 29S. W. Rep. 
505. 

17. ConTRACT — Performance.—Under a contract by 
which defendant agreed to assign to plaintiff a one- 
fourth interest in any mine purchased by him withina 
specified time, the fact that defendant purchased a 
one fourth interest in a mine, the ownership of which 
was evidenced, not by the legal title, but by certificates 
of stock showing a beneficial interest, does not enable 
him to evade his obligations to plaintiff, who accepts 
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this purchase in fulfillment of the contract.—DENNI- 
SON Vv. CHAPMAN, Cal., 39 Pac. Rep. 61. 

18. CONTRACTS OF CORPORATION.—A contract made 
by a promoter is binding on the corporation, if adopted 
by it after its organization.—PRATT V. OSHKOSH MATCH 
Co., Wis., 62 N. W. Rep. 84. 

19. CORPORATION — Dividend — Limitations.—An in- 

-quiry by an administratrix, at the offices of a corpora- 
tion, as to whether all dividends on stock owned by 
decedent had been paid, which is answered affirma- 
tively, is a sufficient demand for such dividends to put 
in operation the statute of limitations against a claim 

‘for all dividends then due decedent.—BILLS V. SILVER 
KING MIN. Co., Cal., 39 Pac. Rep. 43. 

20. CORPORATIONS — Presumptions as to Powers.— 
“Where a de facto corporation owned property as a cor- 
poration for a considerable length of time, it will be 
presumed, in favor of its capacity to hold such prop- 
erty, that the formal requirements necessary to its cre- 
ation as a corporation have been satisfied.—RICKERT- 
SON V. GALLIGAN, Wis., 62 N. W. Rep. 87. 

21. CORPORATION—Railroad Company — Dissolution. 
—Where a railroad corporation has been divested by 
judicial sale of all its property, and for 26 years has 
neither owned property in the State nor done business 
therein, and has not elected officers or kept any officer 
therein, a surrender and acceptance by the State of 
its charter will be presumed.—COMBES V. MILWAUKEE 

.& M. R. Co., Wis., 62 N. W. Rep. 89. 

22. CouNTY — Unauthorized Sale.—A sale of public 

‘property of a county, made without the consent of a 
majority of the electors voting at an election author- 
ized by law, is a nullity, and passes no title to the pur- 

- chaser.—DOUGLAS COUNTY V. KELLER, Neb., 62 N. W. 
Rep. 60. 

23. COUNTY COMMISSIONERS—Misconduct in Office.— 
An information charging that a board of county com- 
missioners, by collusion with the county auditor, pro- 
cured from him warrants for mileage which was not 
allowed or audited by the board, is demurrable, as it 
is the duty of the auditor to record bills for mileage, 
and there is no presumption that the county commis- 
sioners are responsible for his failure to do so.—STATE 
Vv. FRIARS, Wash., 39 Pac. Rep. 104. 

24. CouRTS—Term of Court—Expiration.—Where, at 
the opening of a term, the court has the courthouse 
clock set by a sun-dial which gave the true sun time, 
and holds the session of the term according to such 
clock, the hour at which the term expires will be fixed 
by the true sun time, and not by the standard time.— 
PARKER V. STATE, Tex., 29S. W. Rep. 480. 

25. CRIMINAL EVIDENCE—Photograph.—A photograph 
of the locality where deceased was killed, taken soon 
after the homicide, is admissible in evidence.—STATE 
v. O'REILLY, Mo., 29S. W. Rep. 577, 

26. CRIMINAL LAW—Defective Indictment.—Where an 
indictment for murder, after alleging that defendant 
did willfully, etc., assault deceased, and did, with a 
pistol loaded with gunpowder and balls, willfully, 
etc., shoot deceased, giving him a mortal wound, fur- 
ther alleges that defendant did willfully, etec., murder 
deceased, the fact that it fails to specifically allege 
that the mortal wound was given willfully, etc., isnot 
ground for arrest of judgment, under Rev. St. 1889, § 
4115, providing that a judgment shall not be arrested 
for any defect which does not affect the substantial 
rights of the defendant on the merits.—STATE V. ARNE- 
WINE, Mo., 29S. W. Rep. 602. 

27. CRIMINAL LAW — Former Conviction.—A person 
cannot be deprived of the right to plead a former con- 
viction by the failure to enter the judgment of convic- 
tion.—EMMONS V. STATE, Tex., 29S. W. Rep. 475. 

28. CRIMINAL LAW — Horse Theft—Possession.—On a 
prosecution for theft it was proper to charge that, 
though the horse alleged to have been stolen had 
strayed from its owner so that he did not know where 
it was, yet if defendant, with intent to convert the 
horse to his own use and deprive the owner of it, took 





possession of it, and feloniously converted it to his 
own use, he was none the less guilty of larceny because 
he was ignorant of the owner, and that in such case 
the ownership carried with it the possession.—Statg 
Vv. WHITE, Mo., 29S. W. Rep. 591. 

29. CRIMINAL LAW — Manslaughter.—In a trial for 
manslaughter, it was proper to exclude evidence of 
what a person present at thekilling, but not a witness, 
told another as to what occurred between such person 
and deceased after the fatal blow had been struck.— 
STATE V. BEARD, Mo.,298. W. Rep. 592. 

30. CRIMINAL LAw—Manslaughter—Variance.—A con- 
viction of manslaughter will not be reversed because 
the information charged that defendant, with other 
persons, killed deceased, and the evidence showed 
that defendant aided and abetted in the killing. 
STATE V. PAYNE, Wash., 39 Pac. Rep. 157. 


31. CRIMINAL LAW—Misconduct of Jurors.—Code Cir, 
Proc. § 657, subd. 2, which enacts that verdicts found 
by a resort to the determination of chance may be im- 
peached by the affidavits of jurors, negatives all other 
exceptions to the rule that the affidavits or statements 
of jurors are inadmissible to impeach their verdict. 
It is proper,on a motion for a new trial in a criminal 
case, to reject affidavits of jurors showing that they 
had read newspaper reports of the trial during its pro- 
gress.—PEOPLE V. AZOFF, Cal., 39 Pac. Rep. 59. 

32. CRIMINAL Law — Misconduct of Jury.—The fact 
that several half-pint flasks filled with intoxicating 
liquor were introduced into the jury room by jurors 
during the early stages of the trial, and that some of 
them drank therefrom, is not such misconduct as ne- 
cessitates a new trial, where none of the jurors were 
affected by the liquor, and none was drank during the 
deliberations of the jury.—PEOPLE Vv. LEARY, Cal., 39 
Pac. Rep. 24. 


83. CRIMINAL LAwW—Murder—New Trial.—A new trial 
will not be granted to enable a party to introduce 
newly-discovered evidence which merely contradicts 
or impeaches a witness.—STATE V. TAYLOR, Mo., 298. 
W. Rep. 598. 

34. CRIMINAL LAW—Passing Forged Instrument.- One 
who passes the check of a fictitious person, represent 
ing it to be the check of another, is guilty of passing a 
forged instrument.—Davis v. STATE, Tex., 29 S. W. 
Rep. 479. 

35. CRIMINAL PRACTICE—Negativing Federal Jurisdic- 
tion.—Since the jurisdiction of a State over crimes 
committed within its territory is general, and that of 
the United States exceptional, depending on the fact 
of purchase of land with the consent of the State legis- 
lature for forts, arsenals, and other need‘ul buildings, 
it is not necessary to negative, in an indictment or in- 
formation in the State courts, the jurisdiction of the 
federal courts.—PEOPLE V. COLLINS, Cal., 39 Pac. Rep. 
16. 

36. CRIMINAL PRACTICE—Perjury.—St. Ky. § 1174, pro- 
vides for the punishment of any person who, on any 
subject in which he can legally be sworn, shall swear 
that which is false: Held, that an indictment which 
charges thit defendant falsely swore before the grand 
jury that he did not drive a certain surrey on a certain 
night is defective, when it does not show that the driv- 
ing of the surrey was insome manner connected with 
an offense under investigation.— FORD Vv. COMMON: 
WEALTH, Ky., 29S. W. Rep. 446. 

27. DEED—Bona Fide Purchaser.—Plaintiff left a deed 
to his land witha real estate broker, who was nego- 
tiat'ng for the sale of said land, with express instruc- 
tions not to deliver it without plaintiff's consent. Sub- 
sequently, the broker delivered the deed, without 
plaintiff's knowledge or consent. The grantee never 
took possession of the land, and thereafter sold it to 
defendant: Held, that defendant took no title in the 
land, although he was a bona fide purchaser.—ALLEN 
v. AYER, Oreg., 39 Pac. Rep. 1. 

38. DEED—Capacity.—The evidence showed that the 
grantor was an illiterate woman, and was ignorant of 
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pusiness outside of her household and domestic affairs, 
put had good natural intellectual faculties, and that, 
after the execution of the deed in question, she had 
given to some of the witnesses her motive for making 
it: Held, that the grantor had sufficient capacity to 
execute a deed.—SOBERANES V. SOBERANES, Cal., 39 
Pac. Rep. 39. 

39. DEED—Defective Acknowledgment.— The defect- 
ive acknowledgment of a deed does not invalidate it, 
and the deed itself may be offered in evidence although 
the seal of the officer taking the acknowledgment is 
not affixed.—RULLMAN V. BARR, Kan., 39 Pac. Rep. 179. 


40. DEED— Rescission—Fraud.— Where a man, just 
before marriage, conveys his land to a trustee, in trust 
for himself for life, and for other parties after his 
death, he cannot, after his marriage and his wife’s 
death, have the deed set aside on the theory that it 
was merely given to deprive his wife of dower, since 
that is an unlawful purpose, which a court of equity 
will not enforce.—MULLER V. BALKE, III., 39 N. E. Rep. 
658 


41. DEED— Surviving Partner. — Where it was ad- 
mitted that a deed to land in suit was given by one as 
surviving partner, it will not be presumed, from the 
fact that it purported to convey merely his individual 
interest, that it was intended to convey oniy such in- 
terest.—DYER V. MORSE, Wash., 39 Pac. Rep. 138. 


#2, DEED BY MINOR—Disaffirmance.—The heirs of a 
dead minor may disaffirm a deed made by the minor, 
in the same manner as could the minor, if alive.— 
WALTON V. GAINES, Tenn., 298. W. Rep. 458. 


43. ELECTION—Australian Ballot Law—Names on Bal- 
lots.—The act approved March 4, 1891, commonly 
called the ‘‘ Australian Ballot Law,” contemplates that 
the name of each candidate shall be printed once only 
on the official and sample ballot, accompanied by such 
political or other designations as correspond with the 
nomination papers on file with the officers charged 
with the duty of printing and distributing such ballots. 
—STATE V. ALLEN, Neb., 62 N. W. Rep. 35. 


44, ELECTIONS — Erroneous Exclusion of Voters, — 
Where qualified electors offered to vote, but were pre- 
vented from actually casting their ballots by an er- 
roneous decision of the election judges, held, such 
ballots cannot be counted for the candidate the elect- 
ors subsequently declared they intended to have voted 
for, if they had voted.—PENNINGTON V. HARE, Minn., 
62N. W. Rep. 116. 

45. ELECTION AND VOTERS— Residence — Inmate of 
Veterans’ Home.—An inmate ofthe veterans’ home, 
whose intention is to stay there as long as he lives, is 
a resident of the precinct in which the home is located, 
and qualified to vote as such, though he became an in- 
mate of the home solely because of his indigent cir- 
cumstances.—STEWART V. KYSER, Cal., 39 Pac. Rep. 19. 


46. ELECTION AND VOTERS—Writing Names on Bal- 
lots.—Laws 1892, ch. 680, § 104, provides that the name 
of any person for whom a voter desires to vote for any 
office named on the official ballot may be written 
thereon. Section 82 makes it the duty of the village 
clerk to furnish ballots containing the names of all 
the offices to be filled. Held that, where the clerk 
Omits from the ballot an office to be filled, a voter may 
write on the ballot the name of the office, as well as 
the name of the person he wishes to vote for.—PEO- 
PLE V. PRESIDENT, ETC., OF VILLAGE OF WAPPINGER’S 
FAaLLs, N. Y., 39 N. E. Rep. 641. 

47. ESTOPPEL—Mistake.—The owner of the mainland 
Opposite an island invited defendant to occupy the 
island, disclaiming all interest therein, and stating 
that it belonged to the United States. Defendant went 
into possession, made improvement, and remained in 
Open and notorious possession, without objection 
from the owner of the mainland, for 15 years: Held, 
that such owner and his successors in title were es- 
topped to assert title to the land, though the invita- 
tion and representation were made in good faith, un- 





der mistake as to the title.—MOORE v. BROWNFIELD, 
Wash., 89 Pac. Rep. 113. 

48. ESTOPPEL—Retaining Benefits.—Where a debtor 
sells his property to a third person, and transfers the 
notes received in payment to a creditor, the latter is 
estopped, while retaining the notes, to attach the 
property inthe hands of the third person as that of 
the debtor.—LARKIN V. WILSFORD, Tex., 29S. W. Rep. 
548. 

49. EVIDENCE.—A certified copy of a transfer coming 
from a proper source is admissible in evidence if the 
original instrument, on account of its antiquity and 
the absence of any, act of ownership by those whose 
right is conveyed, would require no other proof of ex- 
ecution.—HILL Vv. TEMPLETON, Tex., 298. W. Rep. 535. 


50. EVIDENCE.—A writer ofa letter cannot be ques- 
tioned as to statements made therein until the letter 
itself has been put in evidence, if it can be produced. 
—ROSE V. OTIS, Colo,, 39 Pac. Rep. 77. 


51. EVIDENCE — Offer of Compromise.—In a contest 
over the proceeds of a life insurance policy, alleged 
by a creditor of deceased to have been assigned to him 
absolutely in payment of a debt, and claimed by the 
next of kin to have been traysferred merely as col- 
lateral security, it is error to admit in evidence a com- 
promiseagreement, entered into between the creditor 
and the next of kin, for the purpose of avoiding a suit. 
—TENNANT V. DUDLEY, N. Y., 39 N. E. Rep. 644. 


52. EXECUTION LEVy—Validity.—In the absence of a 
statutory provision for the levy of execution on land 
in the county where the judgment was rendered, a sale 
on execution is valid, without an indorsement of the 
levy on the writ, where the return thereto, made dur- 
ing the life of the writ, contains a copy of the notice of 
sale, which recites alevy under the writ.—HERR V. 
BROADWELL, Colo., 39 Pac. Rep. 70. 


53. FRAUDS, STATUTE OF—Part Performance.—Where 
title to land has been conveyed to the purchaser, who 
also takes possession, a subsequent verbal agreement 
to execute to the vendor a mortgage on certain other 
real estate as a substitute for a worthless bond and 
mortgage, forming part of the consideration for the 
land, is not within the statute of frauds, since it would 
be a fraud to permit the purchaser to retain the land 
without paying the agreed price.—ROBERGE V..WINNE, 
N. Y., 39 Pac. Rep. 631. 


54. GARNISHMENT — Mistake in Debtor’s Name.— 
Notice of garnishment served ona bank, naming the 
debtor as‘‘W JM,’ does not reach money due at the 
time by the bank to ‘‘W GM,” and subsequently paid 
out by it, unless the bank had actual knowledge of the 
identity ofthe debtor and the person named in the 
process.—GERMAN NAT. BANK OF DENVER V. NATIONAL 
STATE BANK OF BOULDER, Colo., 39 Pac. Rep. 71. 

55. GARNISHMENT OF ADMINISTRATOR.—An admin- 
istrator is not subject to garnishment.—GILL Vv. MID- 
DLETON, Ark., 298. W. Rep. 465. 

56. HiGHWAY — Prescription.—Where a highway is 
laid out by the town authorities, and the landowners 
erect fences so as to make the highway 40 feet further 
east than as laid out, and the public usethe highway as 
so fenced for more than 20 years, the right of the land- 
owners to fence inthe 40-foot strip is barred by pre 
scription.—LANDERS V. TOWN OF WHITEFIELD, I11 , 39 
N. E. Rep. 656. 

57. HOMESTEAD .—The fact that a building is used for 
a saloon will not deprive the occupant of homestead 
rights as against a creditor not claiming under a vio- 
lation of the prohibitory law. — GRONEWEG V. BECK, 
Iowa., 62 N. W. Rep. 31. 


68. HOMESTEAD — Building Contract — Mechuanic’s 
Lien. — Where a building was erected on land pre- 
viously unoccupied, the secret intention of the owner 
to claim the property as a homestead will not impress 
it with that character as against the holder of a me- 
chanic’s lien.—COLLIER V. BETTERTON, Tex., 29S. W. 
Rep. 490. 
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59. HOMESTEAD—Possession.—Where a person pur- 
chases land with the intention of making it his home- 
stead, and takes actual possession of a part, the re- 
mainder having been rented by his grantor, and 
makes improvements upon the residence, which was 
included in the lease, he may claim it as his homestead, 
as against a purchaser at an execution sale who has 
notice of his claim, in case he moves into the resi- 
dence as soon as he can gain possession of it.— 
BURGHER V. HENDERSON, Tex., 29S. W. Rep. 522. 


60. HUSBAND AND WIFE—Bona Fide Purchaser—Com- 
munity Property.—Where, after the death of the wife, 
the husband conveys the community property to an- 
other, who had notice of the community interest of 
the wife, and the grantee conveys it to athird person, 
having no knowledge thereof, the latter takes as a 
bona fide purchaser, though after the conveyance an 
inventory and appraisement of the community prop- 
erty had been filed.—DAvVIs v. HARMON, Tex., 29S. W. 
Rep. 492. ? 


61. HUSBAND AND WIFE—Community Debts.—Liabil- 
ity incurred by a stockholder of a corporation on his 
guaranty of payment for goods sold to the corporation 
is his separate debt, and not a community debt.— 
SPINNING V. ALLEN, Wash., 89 Pac. Rep. 151. 


62. HUSBAND AND WIFE — Community Land—Deed.— 
Under Laws 1871, p. 70, § 12, providing that the husband 
shall have no right to sell the common real estate ex- 
cept he shall be joined therein by the wife, a deed by 
the husband after the wife’s death, of the common real 
estate, passes no title to the wife’s interest therein as 
against the wife’s heirs, though the grantee be a bona 
jide purchaser.—MABIE V. WHITTAKER, Wash., 39 Pac. 
Rep. 173. 


63. INSOLVENCY—Preference.—Where an _ insolvent 
buys goods, and, under the contract, pays part of the 
price in cash, such transaction is not a voluntary pay- 
ment in contemplation of insolvency, witha view to 
preferring the seller as a creditor.—H. B. CLAFLIN Co. 
v. LEVITCH, Ky., 298. W. Rep. 452. 


64. INTOXICATING LIQUORS—Selling without License. 
—A complaint which merely charges defendant with 
carrying on ‘‘the business of selling liquor” without a 
license does not charge a violation of an ordinance 
which requires a license for “keeping or conducting a 
bar room, saioon or other place where vinous, spirit- 
uous or malt liquors are sold to be drank upon the 
premises.”—IN RE CLISHAM, Cal., 39 Pac. Rep. 387. 


65. JUDGMENT — Entry.—It is not essential to the 
validity of a judgment rendered by a county court that 
it be entered upon the docket in the judge’s own hand- 
writing, or that it be attested by his signature. Ifthe 
judgment actually rendered is spread upon the county 
court records under the direction and supervision of 
the judge, itis sufticient.—ScoTT v. ROHMAN, Neb., 62 
N. W. Rep. 46. 


66. JUDGMENT — Errors of Attorney.—Erroneous ad- 
vice of counsel, causing a defendant to make no de- 
fense to an action, is not a sufficient ground for vacat- 
ing the judgment entered therein.—MOUSER V. HAR- 
MON, Ky., 29S. W. Rep. 448. 

67. JUDGMENT IN FORECLOSURE.—An action cannot 
be maintained against an administrator for a de- 
ficiency judgment on foreclosure, where the decedent, 
the mortgagor, was a non resident at the time of com- 
mencement ofthe action to forclose, remained away 
from the State until after the sale thereunder, and 
never appeared inthe action.—CHAPMAN V. PENNIE, 
Cal., 39 Pac. Rep. 14. 

68. JUSTICE OF THE PEACE—Jurisdiction.—A justice 
of the peace has no jurisdiction of the crime of embez- 
zlement committed in another county.—EX PARTE 
CooK, Cal., 39 Pac. Rep. 16. 

69. LIFE INSURANCE POLICY — Statements in Applica- 
tion.—The statements contained in an application for 
a policy of life insurance will not be construed as war- 
ranties, which, if untrue in any particular, would 
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avoid the policy, unless the provisions of the applica. 
tion and policy, taken together, leave no room for any 
other construction.—NORTHWESTERN MUT. LIFE Iys, 
Co. v. Woops, Kan., 39 Pac. Rep. 189. 


70. LIMITATION — Revival of Action.—Where a right 
of action against a city is barred by limitation underg 
provision ofthe city charter, a subsequent repeal of 
that provision does not revive the right of action,— 
LAWRENCE V. CITY OF LOUISVILLE, Ky., 29S. W. Rep. 
450. 

71. LIMITATIONS—Judgment —An order of a county 
court, made in proceedings to sell lands of an habitual 
drunkard, which confirmsa referee’s report finding 
that the drunkard is indebted to a person in a certain 
sum, is not a ‘‘judgment,” within Code Civ. Proc. § 3%, 
declaring that a judgment for a sum of money is pre- 
sumed to have been paid after 20 years.—SHELDON y, 
MIRICK, N. Y., 39 N. E. Rep. 647. 


72. LIMITATION OF ACTIONS — Acknowledgment of 
Debt.—On an issue asto whetherthe maker of notes 
had acknowledged the debt so as to withdraw it from 
the bar of the statute, the recipient of letters written 
by such maker, which referred to notes, and contained 
remittances to be applied thereon, may testify that he 
was the agent forthe person who made the loan, and 
that he had the notes in hi3 possession; that they were 
the only notes held by him, made by defendant; and 
that he applied the remittances on such notes.—FIRst 
NAT. BANK OF SIGOURNEY V. WOODMAN, Iowa, 62 N. W. 
Rep. 28. 


73. MASTER AND SERVANT — Fellow-servant.—A sec- 
tion foreman and men operating a train are not fellow- 
servants.—SOUTHERN Pac. Co. Vv. RYAN, Tex., 29 8. W. 
Rep. 527. 

74. MASTER AND SERVANT — Injury to Railroad Em 
ployee.—In an action by a section hand for injuries due 
to defects in a hand car on which he was riding, caus- 
ing it to jump the tracks while crossing a bridge, it was 
shown that plaintiff knew of such defects, and in- 
formed his superiors, but continued to use the car on 
being told merely that request had been made for a new 
car, and being directed to use the one at hand with 
great care untilthe new came. It was also shown that 
the car was obviously dangerous, and that plaintiff had 
seen it leave the tracks, when going at a much less rate 
of speed than it had acquired at the time of the acci- 
dent: Held, that plaintiff could not recover.—MCAN- 
DREWS V. MONTANA UNION Ry. Co., Mont., 39 Pac. Rep. 
85. 

75. MASTER AND SERVANT—Malpractice of Physician. 
—Where a hospital is maintained by a mining corpo- 
ration forthe sole purpose of relieving injured em- 
ployees, without any intention of profit to the corpo- 
ration, the corporation is not liable to employees, for 
the malpractice of the physician employed, provided 
itused ordinary care in selecting him, though the 
hospital is supported by the contributions of the em- 
ployees.—RICHARDSON V. CARBON HILL CoaAL CO., 
Wash., 39 Pac. Rep. 95. 

76. MASTER AND SERVANT—Promise to Protect Em- 
ployee.—A promise by an employer that ‘‘he would 
take all the risks of any accident that might occur” to 
an employee does not include injuries caused by con- 
tributory negligence.—PHILLIPS V. MICHAEL, Ind., 39 
N. E. Rep. 669. 

77. MECHANIC’S LIEN.—Under Laws 1885, ch. 342, § 5, 
providing that mechanics’ liens shall be preferred to 
any conveyance, judgment, or other claim which was 
not docketed or recorded at the time of filing the no- 
tice of lien, a lien filed after the death of the owner for 
work done before his death does not attach to the in- 
terest of the owner’s devisees.—TUBRIDY V. WRIGHT, 
N. Y., 39 N. E. Rep. 640. 

78. MECHANICS’ LIENS—Foreclosure.—Where it ap- 
peared, in an action to foreclose a lien on property 
owned by a husband and wife thatthe title thereof 
was in the name of the husband only, and that knowl- 
edge of the fact that he had a wife was not brought 
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home to the plaintiff, it was not error to render judg- 
ment for the latter, though the notice omitted the 
name of the wife. —WASHINGTON ROCK-PLASTER Co. v. 
JouNnsON, Wash., 39 Pac. Rep. 115. 

79. MECHANICS’ LIENS — Improvements for Lessee.— 
Where building material is furnished under a contract 
with the lessee, who purports to act for himself, and 
who at the time states that he is merely a lessee, 
eredit being given entireiy on his responsibility, the 
mechanic’s lien therefor extends only to the leasehold 
interest, though the lessee misrepresent the terms of 
the lease.—MASOwW V. FIFE, Wasbh., 39 Pac. Rep. 140. 

80. MECHANIC’S LIEN—Partnership Property.—Since, 
as against partnership creditors, the wives of the 
partners are not entitled to any interest in the partner- 
ship realty, they are not necessary parties to an action 
toforeclose alien thereon for a partnership debt.— 
HARRINGTON V. JOHNSTON, Wash., 39 Pac. Rep. 141. 

81. MORTGAGES — Payment to Mortgagee. — A mort- 
gagor, who pays the mortgage to the mortgagee after 
the latter has assigned it, without the production of 
the mortgage or collateral note, does so at his peril, 
and must again pay the assignee if the mortgagee fails 
toturnthe payment over to him.—BAUMGARTNER V. 
PETERSON, lowa, 62 N. W. Rep. 27. 

82. MUNICIPAL CORPORATIONS — Defective Street 
Crossing.— A municipal corporation is bound to keep 
its streets in a reasonably safe condition for public 
travel. Whether or not a city has failed to perform 
such duty is generally a question of fact. — CITY OF 
AuRORA v. Cox, Neb., 62 N. W. Rep. 66. 

88. MUTUAL BENEFIT SOCIETY — Certificate. — The 
beneficiary in a certificate of membership in a benevo- 
lent society, the constitution of which provides that its 
members may surrender their certificates, has no 
vested interest therein which prevents the member 
from surrendering it.—WELLS V. COVENANT MOT. BEN. 
Ass’N OF ILLINOIS, Mo., 29S. W. Rep. 607. 

84. MUTUAL BENEFIT SOCIETY—Construction.—W here 
the charter of a benevolent corporation provides that 
its purpose is to assist and give pecuniary aid to the 
widows and ‘‘orphans” of deceased members, and its 
constitution provides that a member may designate to 
whom benefits shall be paid in case of his death, a 
member may designate as his beneficiary a daughter 
of his wife by a former husband.—RENNER V. SUPREME 
LODGE OF BOHEMIAN SLAVONIAN BEN. SOC. OF UNITED 
STaTES, Wis., 62 N. W. Rep. 80. 

%. NEGLIGENCE—Street Car Company.—lIn an action 
for personal injuries caused by an electric street car, 
which was suddenly backed upon a track on which 
Pluintiff was walking, while making a transfer to the 
car, it was not error to charge that it was defendant’s 
duty to have anemployee on the lookout at the rear 
end of the car while it was moving backwards.—Cam- 
ERON V. UNION TRUNK LINE, Wash., 39 Pac. Rep. 128. 


86. NEGOTIABLE NOTE— Bona Fides.—The fact that 
the purchaser of a note had notice of facts which 
would have put a prudent man on inquiry as to defects 
therein, and failed to make inquiry, does not, as a 
matter of law, prevent him from holding the note free 
from ull equities. BOWMAN V. METZGER, Oreg., 39 Pac. 
Rep. 3. 

87. NEGOTIABLE INSTRUMENT — Action on Note.—In 
an action on a note, an answer averring that the payee, 
ut the time of the execution of the note, agreed to ac 
cept land instead of money as payment therefor, is de- 
murrable, as attempting to vary a written contract by 
parol.—HOLT v. CHANDLER, Tex., 298. W. Rep. 532. 


88. NUISANCE—F looding of Land—Railroad.—It is not 
necessary for plaintiff, before he can secure the abate- 
ment of a nuisance consisting of the maintenance by a 
railroad company of its roadbed and culverts in such a 
manner as to flood plaintiff's land after rains, to show 
that the nuisance can be remedied without impairing 
the efficiency of the railroad as a public highway.— 
INTERNATIONAL & G. N. Ry. CO. Vv. Davis, Tex., 298. W. 
Rep. 483. 





89. PARTITION PROCEEDING—Judgment. — A statute 
which authorizes a further judgment in an action after 
a final judgment is rendered therein, since it gives rise 
to a new course of action, necessarily implies that, to 
render a judgment taken thereunder valid, notice must 
be given to the adverse party of the proceedings taken 
to obtain it.—ROBERTs v. ST. LOUIS MERCHANTS’ LAND 
Imp. Co., Mo., 298. W. Rep. 584. 

90. PARTNERSHIP—Evidence.—Where there was evi- 
dence tending to show the existence of a partnership, 
declarations by one of the alleged partners as to the 
partnership are admissible, though in the absence of 
the other partner.—CARAWAY V. CITIZENS NAT. BANK 
OF WEATHERFORD, Tex., 298. W. Rep. 606. 

91. PLEADINGS—Amendment.—It is error to allow an 
amendment tothe answerin an action ona note deny- 
ing its execution at the trial, without any showing 
therefor by defendants the answer having admitted 
“making the note sued on, as set out in plaintiff’s com 
plaint.”—GOULD V. GLEASON, Wash., 39 Pac. Rep. 123. 

92. PLEDGE — Bona Fide Purchaser. — One who re- 
ceives as colleteral security to a loan contempora 
neously made negotiable bonds not yet matured, with 
out knowledge of any defense to such bonds, is entitled 
to protection, as a purchaser thereof, to the extent of 
the amount of such loan.—HAYDEN Vv. LINCOLN CITY 
ELECTRIC Ry. Co., Neb., 62N. W. Rep. 738. 

93. PLEDGE OF GROWING CROP—Payment.— Where a 
part of a growing crop is reserved or pledged in a writ 
ten contract with a creditor as collateral security to 
him forthe payment of an existing debt, and subse- 
quently the debt, with the voluntary consent of the 
parties, is cancelled and satisfied, such former cred- 
itor has thereafter no claim or lien upon the crop un- 
der his written contract, as his debt is extinguished.— 
GILPEN v. LEKSELL, Kan., 39 Pac. Rep. 176. 

94. PRINCIPAL AND AGENT— Ratification.— Plaintiffs 
gave their son a power of attorney to sell land, and al- 
lowed him to exercise complete control over the prop 
erty, but later withdrew the power. The son subse 
quently conveyed the land under an ostensible power 
of attorney from plaintiffs, who, though informed of 
the act, took no steps to disavow it for three years, 
during which defendant made valuable improvements: 
Held, that plaintiffs ratified the acts and were es 
topped to assert title on the ground that the power of 
attorney was a forgery.—LYNCH V. RICHTER, Wash., 39 
Pac. Rep. 125. 

95. PRINCIPAL AND SURETY—Jydgment.— Where an 
action is brought against a principal and surety, and 
the principal, because of his non residence, is not 
served, the fact that a judgment was rendered against 
the surety, and no judgment was rendered against the 
principal, is not conclusive, as against the principal's 
liability to the surety.—DENNY V. SAYWOOD, Wash., 39 
Pac. Rep. 119. 

96. PRINCIPAL AND SURETY—Liability of Sureties.— 
Where one signs, as surety, a bond, which in form isa 
joint obligation, upon condition that others are to 
sign the same with him, and it is delivered without the 
condition having been complied with, the instrument 
is invalid as to the one so signing as surety, unless the 
obligee, prior to the delivery, had no notice of such 
condition, or the surety, after signing, waived the con- 
dition.—MULLEN V. MORRIS, Neb., 62 N. W. Rep. 74. 

97. ProcEss— Inveigling Defendants into Jurisdic 
tion.—Held, that service of summons upon a defend- 
ant who has been induced to come within the jurisdic- 
tion of the court, for that purpose, by the fraud of the 
plaintiff, confers no jurisdiction upon the court,— 
COLUMBIA PLACER CO. Vv. BUCYRUS STEAM SHOVEL & 
DREDGE Co., Minn., 62 N. W. Rep. 115. 

98. RAILROAD COMPANY — Negligence of Receivers.— 
Where the receivers of a railroad company applied 
the income of the road to making permanent improve- 
ments and betterments thereon, and subsequently re- 
turned the road and its property to the company, the 
company is liable for damages for personal injuries 
which accrued while the road was in the receiver’s 
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hands.—TExas & P. Ry. Co. Vv. EDMOND, Tex., 298. W. 
Rep. 518. 

99. RAILROAD COMPANY—Torts Committed by Re- 
ceivers.—A railroad company is not relieved of liabil- 
ity by the fact thatthe injuries for which liability is 
sought were received while the road was in the hands 
of receivers.—TEXAs8 & P. Ry. CO. V. WARNER, Tex., 29 
S. W. Rep. 503. 

100. RECEIVER.—A creditor who was nota party to 
the action by a stockholder forthe appointment ofa 
receiver for the corporation cannot, by motion filed in 
the steckholder’s action, have the decree appointing a 
receiver set aside for fraud, but should bring a sepa- 
rate action for that purpose.—WOODING Vv. JOHN 
WoopInG Co., Wash., 39 Pac. Rep. 137. 

101. REPLEVIN BOND — Measure of Damages.—The 
measure of damages on a replevin bond given by 
plaintiff is the value of the property at the time of the 
trial, supplemented by such special damages as may 
be alleged and proven.—WESTERN MOrTG. & INV. Co. 
v. SHELTON, Tex., 29S. W. Rep. 494. 

102. Res JUDICATA—Husband and Wife.—A judgment 
in an action by a married woman for services rendered 
and board furnished a decedent, by which she recov- 
ered for the services, but which denied a recovery for 
the board, on the ground that it would be presumed to 
have been furnished by the husband, does not bar an 
action by the husband for the board, asthere is no 
privity between plaintiffs in the two actions.—STAMP 
Vv. FRANKLIN, N. Y., 39 Pac. Rep. 694. 

103. SALE — Place of Delivery.—Under Code, § 2098, 
providing that, when acontract forthe payment or 
delivery of property other than money does not fixa 
place of payment, the maker may tender it at the 
place where the payee resides, when a contract for the 
sale of cat‘le fails to specify the place of delivery, it is 
atthe residence ofthe buyer.—HOLTZ Vv. PETERSON, 
Iowa, 62 N. W. Rep. 19. 

104. SPECIFIC PERFORMANCE—Contract.—A resolution 
of acity council ‘‘that the mayor of the city be in- 
structed to purchase the property known inthe pro- 
ceedings of this council as the ‘C property’” for a cer- 
tain sum and on certain conditions, does not, on its 
face, constitute a contract of purchase or sale of the 
land which would support an action by C for specific 
performance.—CARSKADDON v. CITY OF SOUTH BEND, 
Ind , 39 N. E. Rep. 667. 

105. TAXATION — Bank Stock — Assessment.—Where 
the assessor made an unauthorized assessment of the 
shares of bank stock to the bank, and the bank did not 
ask the board of equalization to correct such erroneous 
assessment, it could not enjoin the collection of the 
taxes, in the absence of a valid excuse for its failure to 
apply to such board.—FIkST NAT. BANK OF MISSOULA 
v. BAILEY, Mont., 39 Pac. Rep. 83. 

106. TAXES — Payment by Draft.—A county treasurer 
has no authority to receive a draft in payment of 
twxes, and where a draft is sent forthat purpose, if 
payment is refused by the drawee, the county treas- 
urer, even after having issued a tax receiptand marked 
the taxes ‘‘Paid’’ on the tax roll, may proceed to col- 
lect the taxes from the lands against which they are 
charged.—BARNARD V. MERCER, Kan., 39 Pac. Rep. 182. 

107. Tax SALE — Validity.—Under a statute requiring 
land sold for taxes to be sold as a whole to the highest 
bidder, provided the amount bid equals the amount of 
the taxes, penalty, and costs, a sale toone who was 
asked to take the least quantity he would accept for 
paying the taxes, penalty, and costs is void, though 
he refused to accept less than the whole.—RICHARDS 
Vv. HOWELL, Ark., 29S. W. Rep. 461. 

108. TAX TITLE—Purchase by Tenant.—A tenant in 
possession of real property, for the use of which he 
neither agrees to pay rent nor taxes, is not bound, 
merely because of such occupancy, to redeem the 
property from back taxes, nor is he estopped from af- 
terwards buying in a tax title based on a tax sale made 
prior to his taking possession ofthe same.—UHL Vv. 
SMALL, Kan., 39 Pac. Rep. 178. 





109. TRIAL — Direction of Verdict.—Where an issue of 
fraud is clearly raised by the pleadings and evidence, 
itis errorto direct a verdict.—ELLIS Vv. ROSENBERG, 
Tex., 29S. W. Rep. 519. 

110. TRIAL—Misconduct of Jurors.—A defendant who 
joins with jurors in drinking at plaintiff’s expense, 
and who gives no notice to the court of the occurrence 
till after the verdict is rendered, cannot, on a motion 
to set aside the verdict, urge that the jurors were, by 
receiving the liquor, influenced in pluintiff’s favor.— 
BRADSHAW V. DEGENHART, Mont., 39 Pac. Rep. 90. 


111. TRuUsT—Following Trust Funds.—Where a cestuj 
que trust is unable to trace a trust fund, or the specific 
property into which it has been converted, into the 
hands of the assignee or receiver of a defaulting or in- 
solvent trustee, the trust fails, and his claim will stand 
on the same basis as the claims of general creditors.— 
BURNHAM V. BARTH, Wis., 62 N. W. Rep. 96. 


112. TRUST COMBINATIONS—Construction of Statute. 
—Act June ll, 1891, declares that if any corporation, 
partnership, or individual shall create or enter into 
any trust or combination, or understanding with any 
other corporation, partnership, or individual to fix the 
price of any article, or shall become a party to any 
contract or combination to fix or limit the amount of 
any article to be manufactured or sold, such corpora- 
tion, partnership, or individual shall be guilty of a 
conspiracy to defraud: Held, that a corporation which, 
by combination between its stockholders and itself, at- 
tempted to regulate the price of milk, came within the 
purview of said act, although it did not combine with 
any other corporation, or with any person other than 
its own members.—FORD Vv. CHICAGO MILK SHIPPERS’ 
Ass’N, Ill, 39 N. E. Rep. 651. 

113. VENDOR'S LIEN — Abandonment by Vendee.— 
Where a vendor gives a warranty deed, reservinga 
vendor’s lien for the deferred payment, and forecloses 
the lien, which foreclosure is void for informalities, 
he does not lose the lien reserved in the deed.—EVANs 
Vv. BENTLEY, Tex., 298. W. Rep. 497. 


114. WATER RIGHTS—Conflicting Claims of Appro 
priators.—Where water is appropriated for placer 
mining and irrigation, and is actually used for those 
purposes for several years, the place of its use may 
be changed by the appropriator, although by making 
such change a subsequent appropriator is totally de- 
prived of the use of the water as he has been accus 
tomed to use it after it had left the prior appropriator’s 
ditch.—WIMER V. SIMMONS, Ureg., 39 Pac. Rep. 6. 

115. WiLL—Charities—Trust.—A will which provides 
that “if, after all the legacies are paid in full, there 
should be anything left of my estate, the same to be 
divided and paid to” designated churches, ‘‘according 
to the number of members, to buy coal for the poor of 
said churches,” makes a valid bequeat to the churches, 
and creates no trust.—BIRD V. MERKLEE, N. Y., 39 N. E. 
Rep. 645. 

116. WILL — Devise by Husband to Wife.—A wife is 
not a ‘‘relative,” within Gen. St. § 1467, providing that 
when any estate shall be devised to any child, grand 
child, or other relative of testator, and such devisee 
shall die before testator, leaving lineal descendants, 
such descendants shall take the estate as such devisee 
would have done if he survived testator.—IN RE REN 
TON’s ESTATE, Wash., 39 Pac. Rep. 145. 

117. WILL— Devise in Lieu of Dower.—Under Sess. 
Acts 1876, p. 64, § 6, providing that every devise of the 
lands shall be a barto the widow’s claim of “dower ip 
land,” in case she takes under the will, unless other- 
wise expressed in the will, such devise is a bar to 
dower in lands conveyed by the husband alone during 
their marriage.—SPALDING V. HERSHFIELD, Mont., 39 
Pac. Pep. 88. 

118. WILL—Estate in Remainder.—A testator devised 
all his real estate to bis wife for life, and by a subse- 
quent clause devised all his lands to his grandson: 
Held, that the grandson took an estate in remainder.— 
MCCHORD v. CALDWELL’S EXx’R., Ky., 29S. W. Rep. 440. 





